THE UNIFORM CODE OF MILITARY 
JUSTICE 


REAR ADMIRAL GEORGE L. RUSSELL* 
United States Navy 


By Act of May 5, 1950,* the Congress of the United 
States repealed the Articles of War and the Articles for 
the Government of the Navy, to be effective May 31, 
1951.2. This Act also replaced these military codes by 
the Uniform Code of Military Justice. The new code 
will be supplemented by the Manual for Courts-Mar- 
tial, United States, 1951, to be promulgated under the 
authority of the same Act by the President of the United 
States. 

What follows here is written to set forth to readers, 
many of whom may be unfamiliar with the subject, only 
the general nature of the provisions of the Uniform Code. 
In the interest of greater readability it is proposed to 
take the hypothetical case of Seaman Jones, and follow 
it through the provisions of the Uniform Code applicable 
to criminal procedure in military law. Assume that Sea- 
man Jones is in the United States Navy, and that he is 
on liberty in Norfolk, Virginia. The time is 0200 on the 
31st of May, 1951, and he has just been apprehended by 
two members of the Navy Shore Patrol; assume that he 
was drunk and caught in the act of trying to force his 
way into the window of a private home, that he resisted 
apprehension, and in so doing succeeded in fracturing 
the skull of one of the shore patrolmen in the scuffle. 

In short, due to a combination of the time and date 
and the difficulties Jones got himself into, he has become 
the first offender under a new system of military law. 
He may well wonder, in view of this, what the future 
holds for him. 


of wef Advocate General of the Navy 
; L. No. 506, 81st Cong., Act of 1 May 5, 1950, 64 Stat. 107 (1950). 
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APPLICABILITY OF THE CODE TO PERSONS AND PLACES 


Inasmuch as Jones is a member of the regular Navy, 
there is, of course, no question as to whether he, as a per- 
son, is subject to the Uniform Code—members of regular 
and reserve components of the armed forces on active 
duty are the first to be covered in the article of the Code 
that enumerates the persons who are subject to its pro- 
visions.’ Also covered are retired personnel of a reserve 
component who are receiving hospitalization from an 
armed force, personnel of such organizations as the Coast 
and Geodetic Survey and Public Health Service assum- 
ing they have been assigned to service with the armed 
forces, and, in time of war all persons (including civil- 
ians) who either serve with or accompany an armed force 
in the field, to name only the less obvious of all the per- 
sons enumerated. 

As for the territorial applicability of the Code, Jones 
should have no doubt but that it covers Norfolk; the 


provision setting this forth is as unambiguous as a statu- 
tory enactment can be.* It is, in its entirety: “This code 
shall be applicable in all places.” 


APPREHENSION AND RESTRAINT 


The Code defines apprehension as “the taking into cus- 
tody of a person.” * This act is frequently called “arrest,” 
but under the Code the term arrest, as you will see later, 
is reserved for the more formal procedure of restricting 
a person’s liberty after his initial apprehension. 

The authority under which the shore patrolmen appre- 
hended Jones was derived from the following language 
of the Code: 


Any person authorized under regulations governing the armed 
forces to apprehend persons subject to this Code or to trial there- 
under may do so upon reasonable belief that an offense has been 
committed and that the person apprehended committed it.® 


3 UCM], art. 2. 
#UCMJ, art. 5. 
5 UCM], art. 73): 
*UCMJ, art. 7(b). 
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Inasmuch as shore patrolmen and military police are au- 
thorized to apprehend persons subject to military law, 
it is obvious that this provision was intended to relate 
principally to such personnel. There is, however, a fur- 
ther provision that would have permitted Jones’ appre- 
hension by any commissioned officer, warrant officer, 
petty officer or non-commissioned officer if he had been 
involved in a quarrel, affray or disorder that was suf- 
ficiently grave to have required immediate restraining 
action of this degree.’ 

Now that Jones has been apprehended lawfully by the 
shore patrol, the next step in the process of bringing him 
to justice under the Code for the offenses committed in- 
volves the formal imposition of restraint upon him. This 
is accomplished either by arrest, in which case he would 
be directed by an order to remain within certain speci- 
fied limits; or by confinement, which would involve 
physical restraint of his person.* The Code permits the 
shore patrolmen who apprehended Jones to impose either 
type of restraint, through a provision that empowers a 
commanding officer to authorize warrant officers, petty 
officers, or non-commissioned officers to order enlisted 
persons who are either under his command or subject to 
his authority into arrest or confinement.’ Such authori- 
zation is a matter of routine in the case of shore patrol 
or military police activities, hence Jones may reasonably 
expect to find himself under lock and key in very short 
order. 

As a matter of interest, neither a commissioned officer, 
nor a warrant officer, nor a civilian subject to the Code 
may be ordered into arrest or confinement by anyone 
other than the commanding officer to whose authority he 
happens to be subject.” While this order may be either 
oral or written, it must be delivered by the commanding 


7 UCMYJ, art. 7(c). 
8UCM], art. 9(a). 
®UCMJ, art. 9(b). 
10 UCMJ, art. 9(c). 
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officer in person, or through another officer. The com- 
manding officer is expressly prohibited by the Code to 
delegate this authority. 

Once Jones has been placed in confinement, he will 
find that the Code has provided him with certain imme- 
diate safeguards. For one thing if the offenses that he 
committed had been less serious, then chances are that he 
would be tried by the lesser of the three courts provided 
for by the Code (which will be discussed in detail later 
in this article), and would ordinarily be released from 
confinement and be merely restricted to the limits of the 
station.” Jones’ offenses were sufficiently serious, how- 
ever, to make it likely that he will be awarded either a 
special or a general court-martial. Accordingly, he will 
remain confined. Because of this, immediate steps must 
be taken to inform him of the specific offenses of which 
he is accused. Further steps must be taken either to try 
him for the offenses or dismiss the charges against him 
and effect his release. 

Another safeguard in connection with confinement lies 
in the fact that Jones cannot be placed in immediate as- 
sociation with enemy prisoners or other foreign nationals 
who are not members of the armed forces of the United 
States.” This does not mean that he cannot be confined 
in the same building as such foreign persons, but rather 
that he cannot be placed in the same cell, or possibly cell 
block. And finally, while Jones is being held for trial, 
or awaiting the results of trial, he cannot be subjected 
to a punishment or a penalty beyond his arrest or con- 
finement; this arrest or confinement cannot be any more 
rigorous than “the circumstances require to insure” Jones’ 
presence.” If he is guilty of minor infractions of dis- 
cipline while he is being held for trial, however, then 
he may be subjected to minor punishment. 


11 UCMJ, art. 10. 
12 UCMJ, art. 12. 
18 UCMJ, art. 13. 
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Because the offenses that Jones had committed had 
been in violation of local municipal or state law, the 
Code would permit him, subject to Departmental regu- 
lations, to be turned over to a civil authority upon a re- 
quest for his trial by civilian court even though he had 
been apprehended and confined by the shore patrol. 


NON-JUDICIAL PUNISHMENT 


Now that Jones is in confinement, the major question 
that faces him concerns how he is to be tried for the of- 
fenses he has committed. He will find that the Code pro- 
vides for several means of accomplishing this. For one 
thing, to cover situations where the offense is minor and 
where immediate punishment is desirable, specific pro- 
vision is made for a commanding officer to impose non- 
judicial punishment.” If Jones’ commanding officer de- 
termines that he is guilty of the offenses charged against 
him, and he considers neither admonition nor reprimand 
to be sufficient, then he can withhold his privileges for 
two weeks, or he can restrict him to the station either 
with or without a suspension from duty for a like period, 
or he can impose extra duties upon him, or even reduce 
him to the next inferior grade. If (and only if) Jones 
were attached to or embarked upon a vessel, the com- 
manding officer could confine him for a period not ex- 
ceeding seven days, or confine him on bread and water 
or diminished rations for three days. 

If Jones were an officer instead of an enlisted person, 
his commanding officer could likewise impose certain 
punishment upon him without recourse to a court-mar- 
tial. For one thing he could have his privileges withheld 
for a period of two weeks, as in the case of enlisted per- 
sonnel. He could also be restricted for two weeks, either 
with or without a suspension from duty. And finally, he 
could be required to forfeit half a month’s pay, provided 


14UCMJ, art. 14. 
15 UCMJ, art. 15. 
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such punishment were imposed by a commanding officer 
vested with power to convene a general court-martial. 

In the event Jones receives commanding officer’s non- 
judicial punishment and is dissatisfied with it, he can 
appeal through channels to the authority who is his com- 
manding officer’s next superior.** Such an appeal is re- 
quired to be forwarded promptly to the superior officer, 
and he must in turn decide it promptly. This does not 
mean, however, that Jones could not in the meantime be 
required to undergo the punishment that his command- 
ing officer has adjudged; but in the event his appeal were 
decided favorably to him, the superior officer would be 
able to restore all his “rights, privileges and property 
affected.” 

As the name non-judicial punishment implies, such 
punishment is not a bar to trial by court-martial for a 
serious crime or offense growing out of the same act or 
omission, assuming the greater offense is not properly 
punishable under the provisions covering non-judicial 
punishment.” If, however, Jones had received non-judi- 
cial punishment from his commanding officer, he would 
be entitled to show this fact at a later trial. Once this evi- 
dence is made known to a court, the court must consider 
it in determining the measure of punishment based on a 
finding of guilty. 


CourRTS-MARTIAL: JURISDICTION AND COMPOSITION 


Now, as has been pointed out, it is unlikely that Jones 
will receive non-judicial punishment for the particular 
offenses he has committed; due to their relatively serious 
nature, it is safe to say that Jones will be subject to trial 
by court-martial. 

The Code provides for three types of courts-martial.* 
The court-martial that has the most limited jurisdiction 


16 UCMJ, art. 15(d). 
17UCMJ, art. 15(e). 
18 UCM], art. 16. 
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and power to punish is the summary court-martial, which 
consists of only one officer. Next in line is the special 
court-martial, which consists of any number of members 
not less than three. Finally, there is the general court- 
martial, which is in a sense the court of general jurisdic- 
tion of the military service. It has the power to punish 
for all the offenses prescribed by the Code and to impose 
the full authorized limit of punishment. It consists of 
one law officer and any number of members not less than 
five. 

To consider these courts-martial in more detail, we 
find that the jurisdiction of the summary court-martial 
extends only to enlisted personnel, and that it may try 
such personnel only for offenses not capital that are made 
punishable by the Code.** In addition, the summary 
court-martial is greatly limited in the sentences it can 
impose in that it cannot adjudge any of the following 
punishments: death, dismissal, dishonorable or bad con- 
duct discharge, confinement in excess of one month, hard 
labor without confinement in excess of forty-five days, 
restriction to certain specified limits in excess of two 
months, or forfeiture of pay in excess of two-thirds of 
one month’s pay. 

It may be that Jones does not want to be tried by a sum- 
mary court-martial, notwithstanding the limitations on its 
power to punish. In this event, the Code gives him ex- 
press permission to object to trial by a summary court- 
martial. If he does this, he will be ordered to trial by 
either special or general court-martial, depending on 
which is appropriate. 

You will recall that whereas the composition of the 
summary court-martial was described as one “officer,” in 
the case of the general and special courts-martial the term 
used was “members.” The reason for this is that the Code 
expressly provides for trial by either special or general 


19 UCM], art. 20. 
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courts-martial consisting of both officers and enlisted per- 
sonnel if the accused is an enlisted person.” ‘To obtain 
enlisted personnel on the court, Jones would have to per- 
sonally make a written request for such members—if his 
request could be granted, then it would have to be 
granted, and he would have a court to try him that would 
be at least one-third enlisted in membership. This privi- 
lege, however, is not without certain limitation. Enlisted 
persons who serve on a court-martial must be from a dif- 
ferent unit than the one to which the accused is attached. 
That is to say, if the accused were assigned to a ship’s 
crew the enlisted members would have to be from a dif- 
ferent ship; if he were in the Army, they would have 
to be from a different company; or if he were in the Air 
Force, they would have to be from a different squadron. 
If enlisted persons meeting these qualifications could not 
be obtained, then it would be proper for the court to be 
convened and the trial held without them. In such a case, 
the convening authority would have to make a written 
statement that explained in detail why enlisted persons 
were unobtainable—and this statement would have to be 
appended to the record. 

To get back to the discussion of the special court-mar- 
tial, it should be noted that the jurisdiction of this court 
is considerably broader than that of the summary court- 
martial. The special court-martial is not limited to trial 
of enlisted personnel; officers may be tried by it for any 
non-capital offense made punishable by the Code and for 
all other offenses under such regulations as the President 
may prescribe.” ‘The punishments that a special court- 
martial is prohibited by the Code from imposing are: 
death, dishonorable discharge, dismissal, confinement in 
excess of six months, hard labor without confinement in 
excess of three months, forfeiture of pay exceeding two- 


20 UCMJ, art. 25(c). 
21 UCM], art. 19. 
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thirds pay per month, or forfeiture of pay for a period 
exceeding six months. A further limitation on the sen- 
tence is incorporated in the provisions covering the spe- 
cial courts-martial in that a bad conduct discharge may 
not be adjudged unless a complete record of the proceed- 
ings and testimony before the court has been made. 

The general court-martial, as previously stated, has the 
broadest jurisdiction of all the military tribunals.” It 
is the court that would normally try the more serious of- 
fenses. There are no express limitations on the punish- 
ment that it may mete out other than those incorporated 
in the punitive articles of the Code, and a provision that 
empowers the President to establish maximum limits of 
punishment for given offenses; it has the power to ad- 
judge the penalty of death in the case of those offenses 
for which the Code specifically provides such penalty. 
Also, a general court-martial has jurisdiction to try any 
person who, by the law of war, may be tried by a mili- 
tary tribunal and it may prescribe, in such cases, any pun- 
ishment permitted by the law of war. 

In contrast with the rule that obtained prior to the 
enactment of the Uniform Code, each armed force—that 
is, the Army, the Navy, the Air Force, Marine Corps, 
and Coast Guard—is given court-martial jurisdiction 
over all persons subject to the Code.** This means that, 
subject to regulations that the President is empowered to 
make, if an accused were a member of the Army he could 
be tried by a Navy court-martial; or if he were a mem- 
ber of the Marine Corps, it would be possible for him 
to be tried by an Air Force court-martial, and so on; but 
regardless of the armed force that tried him, appellate 
review of his case would have to be accomplished by the 
armed force of which he was a member. 


22 UCM], art. 18. 
23 UCM], art. 56. 
24 UCMYJ, art. 17. 
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QUALIFICATIONS OF THE LAW OFFICER 


The law officer of a general court-martial is required 
to be a member of the bar of a federal court or the high- 
est court of a state.** Also he must be certified as quali- 
fied for duty as law officer by the Judge Advocate Gen- 
eral of the armed force of which he is a member. The 
Code prohibits an officer from acting as law officer in the 
event he has been an accuser or a witness for the prose- 
cution, or has acted as investigating officer or as counsel 
in the same case. He cannot consult with the members 
of the court other than on the form of the findings unless 
the accused, trial counsel, and defense counsel are also 
present, nor can he vote with the members of the court 
on motions or findings. In a later discussion of trial pro- 
cedure under the Code we will see more of the duties 
and functions of the law officer of the general court-mar- 
tial and that he is, in effect, a trial judge. For the present, 
it is sufficient to realize that he must be an attorney and 
that it is only in the case of the general court-martial that 
he is found. 


QUALIFICATIONS OF TRIAL AND DEFENSE COUNSEL 


By now Jones is probably wondering what he can ex- 
pect by way of counsel when he is brought to trial. The 
Code makes specific provision in the case of both the gen- 
eral and the special court-martial for the appointment 
of both a trial and defense counsel, as well as any as- 
sistants that may be deemed necessary by the convening 
authority.” 

Certain qualifications are required of a person before 
he may be appointed to act as either a trial or defense 
counsel before a general court-martial, or, in some cases, 
before a special court-martial. To be appointed either 
trial or defense counsel for a general court-martial, a 


25 UCM], art. 26. 
26 UCM], art. 27. 
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person must fall into one of two general categories: 
first, if he is a judge advocate of the Army or Air Force, 
or a law specialist of the Navy or Coast Guard, who is 
either a graduate of an accredited law school or a mem- 
ber of the bar of a federal court or the highest court of 
a State, he is eligible for appointment; if he is neither a 
judge advocate nor a law specialist, then in order to 
qualify as trial or defense counsel before a general court- 
martial he must be a member of the bar of a federal court 
or the highest court of a state in order to be eligible. Per- 
sons in both of these categories must be certified as com- 
petent to perform duties as trial or defense counsel by the 
Judge Advocates General of the armed forces of which 
they are members. 

Even though a person is qualified in accordance with 
the requirements we have just outlined, he cannot act as 
either trial or defense counsel before a general court- 
martial in certain situations: neither an investigating 
officer, a law officer, nor a court member may subse- 
quently act as a trial counsel or an assistant trial counsel, 
nor—unless expressly requested by the accused—as a de- 
fense counsel or an assistant defense counsel in the same 
case. Furthermore, if a person has acted as a counsel 
for the prosecution, he is prohibited from subsequently 
acting in the same case as counsel for the defense, and 
vice versa. 

The mere fact that an appointed defense counsel must 
meet the above requirements does not mean that an ac- 
cused is prohibited from requesting as his counsel any- 
one he please, whether or not such person is an attorney; 
he is perfectly free to make such choice. He may engage 
civilian counsel, but not at Government expense. 

In the case of a special court-martial, the trial counsel 
may or may not be a member of a bar or a law specialist. 
In the event a trial counsel is appointed who is qualified 
to serve as counsel before a general court-martial, then 
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and only then is the convening authority of the special 
court-martial required to appoint a person similarly qual- 
ified as defense counsel. 

In light of all this, if Seaman Jones is to have a gen- 
eral court-martial, he can normally expect three attorneys 
to participate in his trial—the law officer, the trial coun- 
sel, and his defense counsel. 

On the other hand, if Jones is to be tried by special 
court-martial, then it is possible that there will be no at- 
torneys participating (as we have already pointed out, the 
special court-martial does not have a law officer; the 
president of that court, in effect, acts as a law officer). 


PRETRIAL PROCEDURE 


The first step in disposing of Jones’ case is the prep- 
aration of formal charges and specifications to cover the 
offenses he has allegedly committed. These must be signed 
by: 

. . a person subject to this code under oath before an officer 
of the armed forces authorized to administer oaths and shall state 
—(1) that the signer has personal knowledge of, or has investi- 
gated, the matters set forth therein; and (2) that the same are 
true in fact to the best of his knowledge and belief.” 

From this it can be seen that the person who signs Jones’ 
charges and specifications could be the shore patrolman 
who apprehended him, or it could be a shore patrol offi- 
cer, or it could be any other person just so long as he is 
subject to the Code and has either personal knowledge 
of the facts on which the allegations are based, or has 
investigated them, and swears that he believes them to 
be true. Once the charges have been preferred, the 
proper authority is required to take immediate steps to 
determine how, in the interest of justice and discipline, 
they should be disposed of. Also, the Code requires that 
Jones be informed of the charges against him “as soon 
as practicable.” 


27 UCM], art. 30. 
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At this stage of the proceedings, the charges and speci- 
fications are not necessarily ready to be referred to a 
court-martial for trial; the Code specifically requires 
that before a charge or specification can be referred to a 
general court-martial for trial, a formal investigation 
must first be made of matters contained in the charge or 
specification.” 

It should be particularly noted that this requirement 
for pretrial investigation applies only to the general 
court-martial. In other words, if the offense Jones had 
committed was minor, and therefore unlikely to be re- 
ferred to a general court-martial for trial, then formal 
pretrial investigation could be dispensed with. In Jones’ 
case, however, it is probable that due to the relatively 
serious offenses he has committed, he will be subject to 
trial by general court-martial. ‘Therefore, we will as- 
sume that a pretrial investigation is in order. This in- 
vestigation must include inquiries as to three points: first, 
the truth of the matter that is set forth in the charges - 
must be looked into; second, the form of the charges must 
be checked; and third, thought must be given to the 
disposition that ought to be made of the case “in the in- 
terest of justice and discipline.” 

Before the investigation takes place, Jones is entitled 
to be advised of the charges against him, and also of his 
right to be represented at the investigation by counsel. 
This counsel may be either that of Jones’ own choice— 
civilian or military—or counsel appointed by the officer 
exercising general court-martial jurisdiction over the 
command. Once the investigation gets under way, Jones 
is guaranteed the right to cross-examine any witnesses 
that may be brought against him, assuming they are avail- 
able, and he will also have the right to present anything 
he wishes in his own behalf, either in defense or in miti- 
gation. Also, the investigating officer is under a duty to 





28 UCM], art. 32. 
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examine available witnesses that Jones may have re- 
quested. And finally, if the charges that were submitted 
to the investigating officer for examination are forwarded 
to the convening authority after the completion of the 
investigation, the Code requires that they be accompanied 
by a statement of the substance of the testimony that was 
taken by both sides, and that Jones be furnished with a 
copy of this statement. 

Under certain circumstances, formal pretrial investiga- 
tion is not required as a preliminary to trial by general 
court-martial. Such would be the case if an investigation 
into the subject matter of the offense had been held prior 
to the time Jones was charged with his offenses—assuming 
he had been present at that investigation and had oppor- 
tunity to be represented by counsel, to cross-examine wit- 
nesses, and to present matters in defense and mitigation. 
Even though such investigation were held, however, 
Jones could demand further investigation after being in- 
formed of the charges against him. Upon making such 
a demand, he would be entitled to recall witnesses for fur- 
ther cross-examination and to present any new evidence 
that he might have uncovered on his own behalf. 

The final Code provision covering pretrial investiga- 
tion has to do with the effect of failure to comply with the 
requirements for such investigation. While these re- 
quirements are made binding on all persons charged with 
the administration of the Code, a failure to follow them 
in any case will not constitute jurisdictional error. The 
following quote from the Senate report on the Uniform 
Code illustrates the reason for this provision.” 

It is the intention of the committee that pretrial investigations 
be mandatory on military authorities who have the obligation 
to hold them, but that a failure to conduct such an investigation 
or less than full compliance, which does not materially prejudice 
the substantial rights of an accused, shall not constitute juris- 


dictional error. To hold otherwise would subject all cases in- 
volving a plea of guilty to reversal on jurisdictional error for 


29S. Rept. 486, 81st Cong., p. 16 (1949). 
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failure to conduct a pretrial investigation. Certainly, the com- 
mittee does not intend to endorse any provisions which will bring 
added delays and unnecessary technicalities into the system of 
military justice. On the other hand, it should be noted that an 
officer who has the responsibility to order a pretrial investiga- 
tion who intentionally fails to have such an investigation con- 
ducted, and such failure substantially prejudices the rights of an 
accused, would be guilty of an offense under article 98 of this 
code. 

We will assume now that the investigation has been 
held in connection with the charges against Jones, and 
that the recommendation of the investigating officer is 
that he be tried by general court-martial. In view of 
this, the commanding officer is required within eight days 
after the time Jones was ordered into arrest, “if practica- 
ble,” to forward the charges together with the investiga- 
tion and allied papers, to the officer who exercises general 
court-martial jurisdiction; if it is not practicable for him 
to do so, then he is required to report in writing to the 
officer exercising general court-martial jurisdiction the 
exact reasons for the delay.** Once the charges and the 
report of the investigation are in the hands of the author- 
ity who has power to convene a general court-martial, he 
is required to refer the matter to his staff judge advocate 
(in the case of the Army or Air Force), or legal officer 
(in the case of the Navy or Coast Guard) for considera- 
tion and advice.” ‘The convening authority, on the basis 
of this advice is under duty not to refer the charges 
against Jones to a general court-martial for trial unless he 
finds that they allege offenses under the Code, and that 
they are backed up by a sufficient showing of evidence as 
a result of the investigation. The convening authority 
has the power to alter the charges or specifications in the 
event they are not formally correct or are at variance with 
the substance of the evidence contained in the report of 
the investigating officer. 

When this has been done, the charges may be turned 


80 UCM], art. 33. 
81 UCM J, art. 34. 
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over to the trial counsel of the court-martial that is to 
try Jones.” The trial counsel must provide him with a 
copy of the charges upon which his trial is to take place. 
Once Jones has received these charges, in time of peace, 
he cannot, against his objection, be brought to trial before 
a general court-martial until a period of five days has 
elapsed from the date he was served with the charges; in 
the case of a special court-martial, the period is three 
days. 


COMPULSORY SELF-INCRIMINATION 


In connection with the pretrial procedure that has just 
been covered, and the trial procedure that will be exam- 
ined very shortly, there is the matter of compulsory self- 
incrimination, which the Code covers with very broad 
provisions.” In contrast with existing statutes relating to 
military justice, which provide only for protection against 
self-incrimination in the case of witnesses, the Code now 
provides as follows: 

No person subject to this Code shall compel any person to 
incriminate himself or to answer any question the answer to 
which may tend to incriminate him. 

This extends the protection well beyond the scope it 
had prior to enactment of the Code—that is, it has ex- 
tended the protection from witnesses to “any person.” 
This means that it will not only be during actual trial or 
formal pretrial investigation that Jones is protected, but 
he would also be protected on the street corner or in a 
questioner’s or investigator’s office, or in any other place. 

In addition to the privilege against self-incrimination 
itself, the Code further requires that before Jones can be 
interrogated or before a statement can be requested from 
him—regardless of whether he is an accused or merely a 
person suspected of an offense—he must first be informed 
of the nature of the accusation against him and be advised 


82 UCMJ, art. 35. 
83 UCMJ, art. 31. 
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in so many words that he does not have to make any state- 
ment at all regarding the offense of which he is accused 
or suspected. Also, he must be warned that any state- 
ment he might make may be used as evidence against him 
in any subsequent trial by court-martial. In the event that 
a statement, even though voluntary, is obtained from him, 
and he has not been warned, as we have just outlined, then 
the statement will be inadmissible in evidence against 
him. Furthermore, Jones is protected against the intro- 
duction into evidence of any statement obtained from him 
by any person, regardless of whether that person is subject 
to the Code, if the statement has been obtained through 
the use of coercion, unlawful influence, or unlawful in- 
ducement. 


TRIAL PROCEDURE 


And now we come to Jones’ trial, which we will assume 
to be a general court-martial. 

The first provision that Congress made with respect to 
trial procedure has to do with the procedure, including 
modes of proof, in cases before courts-martial, courts of 
inquiry, military commissions, and all other military tri- 
bunals.** The power to prescribe this procedure was del- 
egated by Congress to the President; the President is ex- 
pressly empowered to set out the procedure to be followed 
by military tribunals in the form of regulations, which 
will shortly appear in the Manual for Courts-Martial, 
United States, 1951. The provision in the Code that pre- 
scribes the preparation of these regulations states that the 
President shall, “so far as he deems practicable,” apply 
the principles of law and the rules of evidence that are 
generally recognized in the trial of criminal cases in the 
United States district courts, provided they are not con- 
trary to or inconsistent with the Code. The net effect of 
this provision is that Jones can expect a trial that will be 
substantially like a criminal proceeding in any federal 
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court. The same rules of evidence, for the most part, will 
apply; he will be protected by the hearsay rule, opinion 
evidence rule, and essentially the same—or in many cases, 
greater—safeguards that he would have in the federal 
courts. 

In its concern to insure that trial by court-martial be as 
impartial as possible, Congress expressly provided that 
the convening authority of a court-martial shall not “cen- 
sure, reprimand or admonish” either the court itself, or 
any individual member of it, nor any law officer or coun- 
sel that appears before the court, in connection with 
either the findings or sentence pronounced by the court, 
or with any part of the proceedings.” Further, a broad 
provision aimed at all persons subject to the Code express- 
ly prohibits them from coercing, attempting to coerce or 
otherwise influencing the action of any court-martial or its 
members in reaching the findings or sentence in any given 
case. And finally, the Code provides that there shall be 
no such attempt at coercing or influencing any convening 
authority, approving authority or reviewing authority 
with respect to any judicial act he undertakes in connec- 
tion with a given court-martial. 

A point that should be mentioned in connection with 
the provisions we have just touched upon is that it appears 
quite clearly from the Congressional hearings that these 
provisions were not intended to preclude a reviewing 
authority from commenting as he felt on errors of the 
court in an opinion duly made in the course of review.” 
Furthermore, it would not preclude him from returning 
a record for a revision of errors, or from taking appro- 
piate action when a member of a court has misbehaved in 
a manner that constituted abandonment of his judicial 
responsibilities or duties. 

There are several safeguards that Jones can count upon 
in regard to counsel—both trial and defense. We have 
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already discussed the qualifications and disqualifications 
of both trial and defense counsel of general and summary 
courts-martial. The provisions we are about to examine 
concern the duties of these counsel at trial. 

The trial counsel, of course, of either a special and 
general court-martial, has the duty to prosecute the case 
in the name of the United States. He has the further 
responsibility of preparing the record of proceedings un- 
der the direction of the court.” In the event the trial 
counsel of a general court-martial has an assistant, the 
assistant may, under the direction of the trial counsel, per- 
form any duty imposed by law, regulation, or custom of 
the service upon the trial counsel himself. Only in the 
event the assistant trial counsel is qualified in his own 
right to be a trial counsel under the requirements covered 
earlier in the article, may he perform the duties of trial 
counsel without specific direction from the trial counsel. 
In the case of a special court-martial, the assistant trial 
counsel may perform any duty of the trial counsel with- 
out regard to special qualifications. 

As for the defense, Jones will have the right, as has 
been pointed out, to be represented before either a general 
or special court-martial by civilian counsel at his own ex- 
pense if he so desires, or by military counsel of his own 
selection if such is reasonably available, or by an ap- 
pointed defense counsel. In the event Jones wants coun- 
sel of his own selection, this does not mean that, by such 
choice, he is deprived of a duly appointed defense coun- 
sel. If Jones requests it, the appointed counsel can act 
as the associate counsel for the civilian or military coun- 
sel he has selected; in the absence of such a request, the 
appointed counsel would be excused by the president of 
the court. 

As in the case of an assistant trial counsel, the assistant 
defense counsel before either a general or special court- 
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martial, may, if directed by the defense counsel, or, if 
qualified in his own right to be a defense counsel under 
the requirements set forth by the Code, perform“. . . any 
duty imposed by law, regulation or custom of the service 
upon counsel for the accused.” 

If Jones’ trial should result in a conviction, his defense 
counsel would have the right to prepare, for attachment 
to the record of proceedings, a brief covering any matters 
that he felt should be considered in Jones’ behalf when 
the record is reviewed. This brief would include objec- 
tion to any aspect of the content of the record that the 
counsel might deem appropriate. The reason this provi- 
sion was made permissive was due to the consideration 
that if, as had been earlier suggested, a defense counsel 
either had to submit a brief or, in the alternative, a state- 
ment that set forth his reasons for not submitting a brief, 
such a requirement would probably tend to operate to the 
detriment of the accused in many cases when his record 
went up for review. In other words, the provision that 
we have just examined was inserted into the Code so as 
to encourage a defense counsel to submit a brief if he 
deems it appropriate.” 

With one exception, whenever there is a consultation 
between the court and counsel, or the law officer, it must 
be in the presence of the other parties, including Jones.” 
The exception may occur after the court has voted on the 
findings; at that point in the proceedings, the court may 
request the law officer and the reporter to appear before 
it without the presence of counsel or Jones for the pur- 
pose of putting the findings in proper form. This consul- 
tation, however, as well as all those in the presence of all 
the parties, must be made a part of the record. 

When the court retires to deliberate and vote on the 
findings, or on any other question, only the members of 


38 Note 29 supra at p. 18. 
39 UCMJ, art. 39. 


i= —,-a 9» «A § fF 








THE UNIFORM CODE OF MILITARY JUSTICE 253 


the court may be present—and such deliberation is not 
required to be made part of the record. 

Before the trial proper gets under way, Jones will have 
opportunity to challenge for cause the members of either 
a general or special court-martial, the law officer of a 
general court-martial, or the trial counsel.“ The court 
has the power to determine the relevancy and validity of 
challenges for cause and is not required to receive more 
than one challenge to one person at a time. In addition 
to this, Jones and the trial counsel are each entitled to 
make one peremptory challenge to any of the members of 
the court. The Code, however, excepts the law officer 
from the peremptory challenge by requiring that he shall 
be challenged only for cause. 

The Code incorporates the usual requirements as to 
oaths of the members of the court and the law officer, the 
interpreters, the counsel, and the reporter—they must all 
take oath or affirmation in the presence of the accused 
that they will perform their duties faithfully.“ Further- 
more, all witnesses are required to be examined on oath 
or affirmation. 

And now we come to the defenses that Jones may raise 
as a bar to trial—the statute of limitations or former jeop- 
ardy. 

There are certain serious offenses that may be “pun- 
ished at any time without limitation.” “ These are deser- 
tion or absence without leave in time of war, aiding the 
enemy, mutiny, and murder. For offenses less serious 
than these, but serious enough to include most of the fel- 
onies at common law, there is a three-year statute of limit- 
ations. Examples of these offenses are: desertion in time 
of peace, manslaughter, rape, robbery, forgery, arson, 
burglary, and perjury. For all other offenses prescribed 
by the Code, there is a two-year period of limitation. 





4° UCM], art. 41. 
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These include such offenses as fraudulent enlistment, ab- 
sence without leave, disrespect toward a superior officer, 
misconduct as a prisoner, improper hazarding of a ves- 
sel, drunken and reckless driving, malingering, and so on. 
In connection with these latter offenses, there is specific 
provision for the statute to apply in case of commanding 
officer’s non-judicial punishment as well as trial by court- 
martial. 

The periods that are prescribed by the Code for the 
various offenses are subject to a provision that stops the 
running of the statute for periods in which the accused is 
absent from the territory in which the United States has 
authority to apprehend him, or when he is in the hands of 
the enemy. 

“No person shall, without his consent, be tried a second 
time for the same offense.” ** While this is the same as the 
former jeopardy rule in effect in civil courts, certain dif- 
ferences exist in its application due to the review proce- 
dure that is prescribed by the Uniform Code. At the 
present time, persons convicted by military tribunals are 
entitled to an automatic review of their records, irrespec- 
tive of request on their part. This procedure will be con- 
tinued under the Code and, as a result, several questions 
arise in connection with the matter of jeopardy. The 
most important of these has to do with the right of a re- 
viewing authority to order a rehearing. If he disapproves 
of the findings and sentence of the court-martial, he has 
the right to order a rehearing before a new court.“ At 
such a rehearing the accused cannot be tried for any of- 
fense of which he was found not guilty by the first court- 
martial, and he cannot receive a sentence that is in excess 
of the original sentence (with two exceptions not here 
material). This rehearing is analogous to a new trial for 
an accused in a civil court. A difference, however, lies 


in the fact that in the case of the civil court the accused 
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himself makes the motion for the new trial whereas under 
the Code, in view of the fact that review is automatic, the 
rehearing is ordered automatically where justified. 

As for jeopardy, in many civil courts, the accused, on 
making a motion for a new trial, is considered to waive 
the protection of former jeopardy and therefore it is pos- 
sible for him to be convicted of a higher degree of the 
offense for which he was originally convicted; also, he 
could be awarded a sentence more severe than the one he 
originally received. The waiver doctrine does not apply 
in the case of the military rehearing inasmuch as the ac- 
cused does not in fact or in effect make it. Nevertheless, 
a provision of the Code specifies that no proceeding in 
which an accused has been found guilty by a court-martial 
shall be considered to be a trial in the sense of the provi- 
sions concerning former jeopardy until the finding of 
guilty has become final after review of the case has been 
fully completed. Therefore, the rehearing does not place 
the accused in jeopardy. 

In the event there has been a proceeding in which evi- 
dence has been introduced but no findings have been 
made, and the convening authority dismisses or termi- 
nates it for failure of available evidence or witnesses (as- 
suming there has been no fault on the part of the ac- 
cused), the proceeding will be considered to be a trial 
in the sense of the provisions of the Code that cover 
former jeopardy. The same result obtains where a pro- 
ceeding is dismissed on motion of the prosecution. 

In other words, in such a case jeopardy would attach 
upon the dismissal or termination of the proceedings. In 
this connection, in the event the proceedings were not 
dismissed or terminated by the convening authority, but 
the record showed that there was insufficient evidence to 
support the findings, the convening authority on review- 
ing the record would be precluded from ordering a re- 
hearing.® 


45 UCM], art. 63. 
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When Jones is arraigned before the general court- 
martial that is to try him, he will find that a plea of not 
guilty will be entered in the record in his behalf and the 
court will proceed as though he had pleaded not guilty 
in the following instances: (1) if he makes any irregular 
pleading; (2) if he enters a plea of guilty but later sets 
up matter inconsistent with the plea; (3) if it appears 
that he had entered a plea of guilty improvidently or 
through lack of understanding of its meaning and effect; 
or (4) if he fails or refuses to plead.** Also, in the event 
that Jones were to be tried for an offense for which the 
death penalty could be adjudged, and he had made a 
plea of guilty, it would have to be rejected by the court 
and the plea of not guilty entered in the record. 

The provisions made by the Code for the obtaining of 
witnesses are very liberal. The trial counsel, defense 
counsel and the court-martial itself are given equal op- 
portunity to obtain both witnesses and other evidence in 
accordance with regulations that the President will pre- 
scribe in the Manual for Courts-Martial.“ The process 
that will be issued in court-martial cases to compel wit- 
nesses to appear and testify, or to compel the production 
of other evidence, will be similar to that issued by courts 
of the United States having criminal jurisdiction and will 
run to any part of the United States, its Territories and 
possessions. 

In the event a witness who is not subject to the Code re- 
fuses to appear or to testify after (1) having been duly 
subpenaed to appear before a military tribunal, or before 
a military or civil officer designated to take a deposition 
for use before such tribunal, and (2) having been paid or 
tendered the fees and mileage prescribed by law, he will 
be deemed guilty of an offense against the United States.“ 


He may then be tried on information in a United States 


46 UCMJ, art. 45. 
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district court or in the court of original criminal jurisdic- 
tion in any of the territorial possessions of the United 
States, and, if convicted, can be punished by a fine up to 
$500 or imprisonment up to six months, or both. 

The Code gives a court-martial, provost court or mili- 
tary commission the power to punish for contempt under 
certain circumstances.“ For example, if a person uses 
menacing words, signs or gestures in the presence of the 
court or if he disturbs its proceedings by a riotous act or 
any sort of disorder, he can be punished by the tribunal 
by confinement up to thirty days, by a $100 fine, or both. 
This power of the tribunals enumerated, extends both to 
persons subject to the Code and those who are not—re- 
gardless of whether they are witnesses. 

If for any reason Jones finds it impossible or impracti- 
cable to get a witness into court, the Code enables him to 
resort to oral or written depositions.” Once the charges 
have been signed, either Jones, the trial counsel, or any 
other party connected with the trial may have such depo- 
sitions taken unless the authority who has the power to 
convene a court-martial for the trial of the charges in 
question sees fit to forbid it for good cause. Depositions 
may be taken before any military or civil officer who is 
authorized by the laws of the United States—or by the 
laws of the place where the deposition is taken, in the 
event it is taken in a foreign country—to administer oaths. 

Certain requirements concerning the taking and admis- 
sibility of depositions are set out by the Code. For one 
thing, if Jones decides to have a deposition taken, it is in- 
cumbent upon him to see to it that every other party to the 
trial has reasonable written notice of the time and place 
selected for the taking of the deposition. Unless he is 
able to show such notice, the deposition would be inad- 
missible in evidence on the objection of the trial counsel. 
Once the deposition has been taken in compliance with 
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this requirement, and assuming it is admissible under the 
rules of evidence, it may be read into evidence before any 
military court or commission in a case that is not capital 
or in any proceeding before a court of inquiry or military 
board only if certain conditions are fulfilled. The first 
of these has to do with the physical location of the witness. 
If he resides or is physically beyond the geographical lim- 
its of the State, Territory or District in which the court 
or commission or board is ordered to sit, or if he is more 
than one hundred miles away from the place of the trial 
or hearing, then the deposition could, if otherwise admis- 
sible, be read into evidence. The same would be true if 
the witness is unable to appear because of death, age, sick- 
ness, military necessity, nonamenability to process, or 
other reasonable cause; or if he refuses to appear and 
testify in person at the trial or hearing; or if his present 
whereabouts is unknown. 

While the Code permits the defense to use testimony by 
deposition in capital cases, the prosecution may introduce 
a deposition in such a case only on the condition that the 
convening authority has previously directed that the case 
be treated as not capital. 

The members of a general or special court-martial will 
generally have occasion to rule on only three matters: 
questions of challenge, the findings, and the sentence.” 
This voting is prescribed to be by secret written ballot. 
The law officer, not being a member of the court, would 
not be present. The law officer, however, in the case of 
a general court-martial, or the president of a court in the 
case of a special court-martial, has the power to rule upon 
all interlocutory questions other than those of challenge 
that arise during the proceedings. The Code provides 
that all rulings that the law officer of a general court 
makes upon interlocutory questions are final and shall 
constitute the ruling of the court, with two exceptions: 
a ruling on a motion for a finding of not guilty, or a rul- 
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ing on the question of the accused’s sanity. This provi- 
sion does not, however, operate to require the law officer 
to adhere to his rulings; he is free to change them at any 
time during the trial. 

In the case of rulings by the law officer, under the 
above-mentioned exceptions, upon a motion for a finding 
of not guilty or where there is a question of the accused’s 
sanity, a member of the court can object. Upon such ob- 
jection, the court shall be cleared and closed, and the 
question decided by a majority vote. If the court reaches 
a tie vote on these two questions, it will be considered to 
be a determination against the accused,” but a tie vote on 
any other question—such as the findings or the sentence— 
shall be considered to be a determination in favor of the 
accused. 

When the time comes for the court to vote on the find- 
ings of Jones’ case, the law officer of the court, in Jones’ 
presence and that of his counsel, is required by the Code 
to instruct the court on the elements of the offenses on 
which the trial was had, and charge the court as follows: 
that Jones is to be presumed to be innocent until legal and 
competent evidence has established his guilt beyond a 
reasonable doubt; that if there is any reasonable doubt 
as to his guilt, the doubt should be resolved in his favor 
and he should be acquitted; that if there is a reasonable 
doubt in the minds of the court as to the degree of Jones’ 
guilt, the findings must be in a lower degree as to which 
there is no reasonable doubt; and finally, that the burden 
of proving his guilt beyond a reasonable doubt is upon the 
government.” ‘These provisions are intended to set out 
minimum requirements as to the scope of the instructions 
that the law officer must give. They are not intended to 
prevent him from charging on additional rules of law if 
he feels this to be necessary.” 


52 UCM], art. 52. 
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When the court has been instructed in accordance with 
the requirements just set out, it will retire to vote on the 
findings of the case. A unanimous vote of all the mem- 
bers on the finding is required only in the case of an of- 
fense for which the death penalty is mandatory by law.” 
In the case of all other offenses, a conviction must be sup- 
ported by at least two-thirds of the members present at 
the time the vote is taken. As for voting on the sentence 
to be imposed, if it is death all of the members of the 
court-martial present at the time the vote is taken must 
unanimously concur; if it is life imprisonment or con- 
finement in excess of ten years there must be concurrence 
of at least three-fourths of the members present; and in 
the case of all other sentences, of whatever duration, two- 
thirds of the members present must concur. 

Any other question that the court might be called upon 
to decide is determined by simple majority vote. In the 
case of a tie vote on a challenge, the member who has 
been challenged is considered to be disqualified. As we 
have already seen, in the case of a tie vote on a motion for 
finding of not guilty or question relating to the accused’s 
sanity, it shall be a determination against the accused 
(the reason for this is that the question of the finding or 
sanity comes up again at the time the findings are consid- 
ered and voted upon by the court”) ; but a tie vote on any 
other question is considered to be a determination in favor 
of the accused. 

When the court has arrived at its findings and sentence, 
it is required to announce them immediately to the par- 
ties.” 

The Code requires that every general court-martial 
keep a separate record of the proceedings on the trial of 
each case that is brought before it, and that this record be 


authenticated by the signature of the president and the 
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law officer.” In the event that one or the other cannot 
do so, then it can be signed by a member of the court in 
his place. If both the president and law officer are un- 
available, then two members would authenticate the rec- 
ord. 

The same requirements apply in the case of special and 
summary courts-martial as to the keeping of the records, 
but the manner in which the record is to be authenticated 
is left to Presidential regulation. 

Once the record has been authenticated Jones will be 
provided with a copy of the proceedings. This require- 
ment applies to general and special courts-martial records 
only. 


SENTENCES 


While the Code leaves the limit of punishment for 
offenses to the discretion of the President with the ex- 
ception of spying in time of war, for which there is a 
mandatory penalty of death, the Code explicitly protects 


Jones against cruel and unusual punishments.” These 
punishments include branding, marking or tatooing on 
the body, as well as any other that would fall into the 
same category. And in addition to this, the use of irons, 
either single or double, is prohibited except where neces- 
sary for the purpose of safe custody. 

If the sentence Jones received included a forfeiture of 
pay or allowances, in addition to a period of confinement, 
the forfeiture would not apply until after the date the 
sentence was approved by the convening authority.” The 
period of confinement itself, however, would begin to 
run from the date that the sentence is adjudged by the 
court-martial. In the event he received probation on 
the sentence, the period during which the sentence was 
suspended would be excluded in computing the total 
service of the term of confinement if the probation were 

58 UCMJ, art. 54. 
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later revoked. And if Jones had received a sentence that 
did not involve either forfeiture of pay and allowances 
or confinement, then the sentence would become effective 
on the date that it was ordered executed. Most sentences 
can be ordered executed by the convening authority at 
the time that he approves the proceedings, findings and 
sentence of the court-martial,” but, the Code provides 
that certain sentences shall be executed only upon appro- 
val of higher reviewing authorities. For example, any 
sentence that extends to death or any sentence that in- 
volves a general or flag officer cannot be executed until 
approved by the President. Any sentence that extends 
to the dismissal of an officer other than a general or flag 
officer, or dismissal of a cadet or midshipman cannot be 
executed until approved by the Secretary of the depart- 
ment of which the person is a member, or by an Under- 
Secretary or Assistant Secretary of that department, as- 
suming that the latter have been designated by the Sec- 
retary to act in his behalf in this regard. Furthermore, 
any sentence that includes a dishonorable or bad conduct 
discharge or any confinement for one year or more can- 
not be executed until affirmed by a board of review, or 
by the Court of Military Appeals in all cases that come 
before it for review. 

In the event that a sentence has been suspended in the 
case of any special court-martial that, as approved, had 
included a bad conduct discharge, or in the case of any 
general court-martial sentence, the Code requires that the 
officer who has special court-martial jurisdiction over 
the probationer shall hold a hearing on any alleged vio- 
lation of probation prior to vacation of the suspension.” 
At this hearing, the probationer has the right to be rep- 
resented by counsel if he so desires. Once the hearing 
has been held, and the officer who has special court-mar- 
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tial jurisdiction has made his recommendations, the rec- 
ord of the hearing is required to be forwarded for action 
to the officer who exercises general court-martial juris- 
diction over the probationer. This officer has the power 
to vacate the suspension (assuming the appellate review 
required in the particular case has been completed). 

The vacation of a suspension of a sentence of dismissal 
of an officer cannot become effective until approved by 
the Secretary of the Department. As has been pointed 
out, these provisions apply only to special court-martial 
sentences that include a bad conduct discharge, and gen- 
eral court-martial sentences. In the case of all other sen- 
tences a suspension 

may be vacated by any authority competent to convene for the 
command in which the accused is serving or assigned, a court 
of the kind that imposed the sentence. 

If Jones had received a penalty of confinement as part 
of his sentence, then he would be confined either in a 
place under the control of the armed forces, or in a fed- 
eral penal or correctional institution.” If he were a first- 
time offender, it is likely that he would be confined in one 
of the places of confinement under control of the Navy. 
If he were an habitual criminal, however, it is very likely 
that he would be confined in one of the federal institu- 
tions; in which case he would be, for all practical pur- 
poses, completely divorced from the military and would 
be subject to the same discipline and treatment as other 
prisoners committed in federal institutions. 

The purpose of these provisions, as shown by the con- 
gressional hearings, is not only to provide a method of 
segregating from hardened criminal prisoners who are 
young and who are capable of being or likely to be re- 
habilitated, but also to permit the hardened criminal to 
be placed where the government has personnel properly 


63 UCM], art. 58. 
3 





264 THE GEORGE WASHINGTON LAW REVIEW 


trained to handle him. To quote from the commentary 
that appears in the Senate Report, 


It is felt that the rehabilitation of prisoners who create special 
problems could be expedited by transferring them to highly 
specialized institutions under control of the Department of Jus- 
tice, which range from training schools and reformatories to 
major penitentiaries and provide for the treatment of prisoners 
according to their needs. 


REVIEW OF COURTS-MARTIAL 


We now come to the review of Jones’ case. As has been 
stated, review of all court-martial records is automatic 
up to a certain point. The first step in the review of all 
records is the convening authority. Because Jones was 
tried by general court-martial, the convening authority 
is required to refer the record to his legal officer, who 
in turn is required to submit a written opinion on the 
record to the convening authority.” The convening au- 
thority is not bound by the written opinion that is sub- 
mitted to him for his consideration,” but he still must 
forward the opinion with the record, and subsequent re- 
viewing authorities may give the opinion such weight as 
they deem appropriate. If the record of the general 
court-martial reflects an acquittal on all the charges and 
specifications, an opinion must still be written and for- 
warded, but in this case the Code requires that it be lim- 
ited to questions of jurisdiction only. 

Under certain circumstances, the convening authority 
could return the record of Jones’ court-martial to the 
court for reconsideration of the ruling and for further 
appropriate action.” One of these instances would occur 
if the specification that was before the court-martial had 
been dismissed on motion of Jones and that ruling did not 
amount to a finding of not guilty. This would happen 
if Jones objected to a specification on the ground that it 


64 Note 29 supra at p. 25. 
65 UCMJ, art. 60. 
66 UCM], art. 61. 
67 Note 29 supra at p. 26. 
68 UCM], art. 62. 
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failed to state an offense, or that it failed to allege juris- 
diction over him, and the motion was granted. Another 
instance in which the convening authority could return 
the record to the court for appropriate action would be 
where, from the record, there appeared to be error or 
omission, or where the record showed either improper 
or inconsistent action by the court-martial in connection 
with either the finding or sentence—all of this assuming 
that the error or omission could be rectified without any 
material prejudice to Jones’ substantial rights. 

The Code prohibits the return of Jones’ record in three 
instances. First, it could not be returned for a reconsider- 
ation of a finding of not guilty to any specification or rul- 
ing that amounts to a finding of not guilty; it could not 
be returned for a reconsideration of a finding of not 
guilty of any charge unless the record showed a finding 
of guilty under a specification laid under that charge 
(assuming that the specification sufficiently alleges a vio- 
lation of some article of the Code) ; nor, with one excep- 
tion, could it be returned for the purpose of prevailing 
upon the court to increase the severity of the sentence 
(the exception is where the sentence prescribed for the 
offense is mandatory). 

As we have already discussed at some length in con- 
nection with double jeopardy earlier in this article, the 
convening authority may, if he disapproves the findings 
and sentence of Jones’ court-martial, order a rehearing.” 
He cannot do this, however, if the record shows insuf- 
ficient evidence to support the findings. If he disapproves 
the findings and sentence and orders a rehearing, he is 
required to state precisely the reasons for his disapproval. 
The Code is so phrased as actually to require the conven- 
ing authority to order a rehearing for Jones in the event 
he disapproves the findings and sentence of the court- 
martial unless he wishes simply to dismiss the charges. 

As for the rehearing itself, the Code requires that it 


69 UCM], art. 63. 
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shall take place before a court-martial that is made up 
of members who were not members of the original court- 
martial that tried the case. And also, in any rehearing 
that is ordered Jones cannot be tried for any offense for 
which he was found not guilty by the first court-martial. 
Furthermore, he cannot be awarded any sentence that is 
in excess of or is more severe in any way than the original 
sentence, with the following two exceptions: “. . . unless 
the sentence is based upon a finding of guilty of an of- 
fense not considered upon the merits in the original pro- 
ceedings or unless the sentence prescribed for the offense 
is mandatory.” 

To this point we have been dealing only with a situa- 
tion that obtains when a convening authority disapproves 
of a finding or sentence. The language of the Code in 
effect cautions or reminds the convening authority that he 
shall approve findings of guilty only when he finds that 
the findings and sentence are correct, both in law and fact, 
and when he in his discretion determines they should be 
approved.” In this connection, Congress saw fit to make 
specific provision to the effect that neither a finding nor 
a sentence of a court-martial shall be held incorrect on 
the ground of an error in law unless that error actually 
and materially prejudices the substantial rights of the 
accused.” 

The Code expressly gives the convening authority the 
right to approve or affirm so much of a finding of guilty 
as includes a lesser included offense if in his discretion 
he thinks that such limited approval be proper. 

When the convening authority has taken final action 
on Jones’ general court-martial case the Code requires 
him to forward the entire record, including his action 
and the opinion or opinions of his staff judge advocate 


or legal officer, to the Judge Advocate General of Jones’ 


70 UCM], art. 64. 
71 UCM], art. 59. 
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service.” This is also required in the case of special court- 
martial records where the sentence, as approved, includes 
a bad conduct discharge, regardless of whether it is sus- 
pended; such special court-martial records may, how- 
ever, in the alternative, be forwarded by the convening 
authority of the special court-martial to the officer who 
exercises general court-martial jurisdiction over the com- 
mand. In this case, the latter officer is required to re- 
view the record of the special court in precisely the same 
manner as he would a record of a trial by general court- 
martial. If the officer who exercises general court-mar- 
tial jurisdiction approves the sentence, including the bad 
conduct discharge, he in turn shall then forward the rec- 
ord to his Judge Advocate General, where it will be re- 
viewed by a board of review. 

The Code prescribes that all other special and all sum- 
mary court-martial records shall be reviewed by either 
a judge advocate of the Army or Air Force, or a law spe- 
cialist of the Navy, or law specialist of the Coast Guard 
or lawyer of the Treasury Department, as the case may 
be. After such review, the record is required to be for- 
warded to the secretary of the appropriate department, 
and he can dispose of the record in such form as he may 
prescribe by regulations. 

The next step in the review of Jones’ record occurs in 
the office of the Judge Advocate General of his service 
and is accomplished by a board of review.” Each Judge 
Advocate General is required to constitute one or more 
such boards. Each board is required to be composed of 
not fewer than three officers or civilians who are mem- 
bers of the bar of a federal court or of the highest court 
of a state. 

The records of the following cases will receive auto- 
matic review by a board of review, regardless of whether 
the sentence is suspended: any case that affects a general 


72 UCM], art. 65. 
73 UCM], art. 66. 





268 THE GEORGE WASHINGTON LAW REVIEW 


or flag officer, or extends to death, or dismissal of an of- 
ficer, cadet or a midshipman, or involves a dishonorable 
or bad conduct discharge, or confinement to one year 
or more. 

An interesting feature of the board of review is that 
when it considers the record of the court-martial it has 
express authority to determine not only questions of law 
but also to weigh the evidence, judge the credibility of 
witnesses, and determine controverted questions of fact; 
but in so doing, the Code cautions that it should recog- 
nize the fact that the trial court saw and heard the wit- 
nesses. 

If a board of review decided to set aside the findings 
or sentence of Jones’ case, it would be subject to the same 
provisions as the convening authority with respect to the 
ordering of a rehearing. In other words, the board could 
not do so if the setting aside were based on the lack of 
sufficient evidence in the record to support the findings. 
If it does set aside the findings and sentence, and does 
not order a rehearing, it is required to order that the 
charges be dismissed. If the board of review does order 
a rehearing for Jones, but if the convening authority de- 
termines that a rehearing is impracticable, he has the 
power to dismiss the charges. In general, the convening 
authority will be instructed by the Judge Advocate Gen- 
eral to take action in accordance with whatever decision 
the board of review may reach, but as we have already 
seen, in certain cases further action is required either by 
the President or by the secretary of the department or 
by the Court of Military Appeals. 

The final step in the review of courts-martial records 
is the Court of Military Appeals.* While this court is to 
be established in the Defense Department for adminis- 
trative convenience, it will not be subject to the authority, 
direction or control of the Secretary of Defense. In a 


7 UCM], art. 67, 
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sense, it is analogous to a United States court of appeals. 
The judges will be appointed from civilian life by the 
President with the advice and consent of the Senate for 
fifteen-year terms with eligibility for reappointment, and 
will receive a salary of $17,500 per year. You will note 
the compensation that the judges will receive is the same 
as that received by a judge of a United States court of 
appeals. 

There is a specific requirement in the Code that not 
more than two of the judges on the court shall be ap- 
pointed from the same political party, and that all of the 
judges are required to be members of the bar of either 
a federal court or the highest court of a state. A judge 
of this court can be removed by the President (assuming 
the judge is given notice and provided a hearing) for the 
following reasons only: neglect of duty, malfeasance in 
office, or any mental or physical disability. In the event 
a judge on the Court of Military Appeals is temporarily 
indisposed and therefore unable to perform his duties, 
the President has the power to designate a judge who is 
a member of the United States Court of Appeals to fill 
the office for the period of the disability. 

The Court of Military Appeals would have jurisdic- 
tion to review a court-martial record if it fell into one 
of the following three classes of cases: the first includes 
any case where the sentence, as affirmed by a board of re- 
view, affects a general or flag officer, or extends to death; 
the second includes any case that has been reviewed by 
a board of review and is certified by the Judge Advocate 
General to the court for review; the third includes any 
case reviewed by a board of review where the accused 
has petitioned and shown good cause for review, assum- 
ing that upon this petition, the Court of Military Ap- 
peals has granted review. In the third class of cases, 
upon being notified of the decision of the board of re- 
view, the accused would be given thirty days to submit 
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his petition to the Court of Military Appeals for review. 
The court, in turn, would be required to act upon the 
petition within thirty days of its receipt. 

In contrast to a board of review, the Court of Military 
Appeals is limited, in its consideration of a record, to 
matters of law. As was the case with respect to convening 
authorities and boards of review, if the Court of Military 
Appeals reviews the accused’s record, and sets aside the 
findings and sentence, it could order a rehearing only 
on the condition that the setting aside is not based on 
lack of sufficient evidence in the record to support the 
findings. Also, as in the case of convening authorities 
and the boards of review, if the Court set aside the find- 
ings and sentence and did not order a rehearing, it would 
be required to dismiss the charges against Jones. 

Assuming the court has acted on Jones’ record, one of 
two things may happen. The court may direct the Judge 
Advocate General, on the one hand, to return the record 
to the board of review that worked on the case for fur- 
ther review in accordance with decision of the court. Or, 
on the other hand, assuming there is to be no further 
action by either the President or the Secretary of the 
Department concerned, the Judge Advocate General is 
empowered to instruct the convening authority to take 
action in accordance with the decision of the court. 
Again, as was true of the board of review, if the Court 
of Military Appeals has ordered a rehearing but the con- 
vening authority decides that a rehearing is impractica- 
ble, he has the power to dismiss the charges against Jones. 

As you will recall, general court-martial records that 
have been involved in the departmental review procedure 
we have covered to this point have been cases that affect 
either general or flag officers, or extend to death, dismis- 
sal of an officer, cadet or midshipman, or involve a dis- 
honorable or bad conduct discharge, or confinement for 
one year or more. If the sentence is less than any of these 
—such as confinement for eight months on the part of an 
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enlisted man, or loss of numbers in grade on the part of an 
officer—then records of such trials by general courts-mar- 
tial shall receive an “examination,” to use the word used 
in the Code, in the office of the Judge Advocate General 
of the service to which the accused is attached.” In these 
cases, if any part of the findings or sentence is found to 
be unsupported in law, or if the Judge Advocate General 
so directs, the record shall then be reviewed by a board 
of review. There will be no review of such records by 
the Court of Military Appeals unless forwarded by the 
Judge Advocate General. In other words, in such a case, 
Jones would not have the right to petition review before 
the Court of Military Appeals. As the Senate Report 
points out, 

The cases involve minor sentences so that, generally speaking, 
review by the Court of Military Appeals is unnecessary and would 
only overload the court. However, since even minor cases may 
involve major differences of interpretation between the services, 


the authority is provided to allow the Judge Advocate General 
to send such cases up for review.”® 


An interesting aspect of appellate review as provided 
for by the Code, lies in the fact that the Judge Advocate 
General of each service is required to appoint from the 
officers in his office one or more as appellate government 
counsel, and one or more as appellate defense counsel.” 
These officers must have qualifications similar to those 
covered earlier in our discussion of the qualifications of 
officers to serve as trial and defense counsel before a gen- 
eral court-martial. While the appellate government coun- 
sel has the duty to represent the United States before a 
board of review or the Court of Military Appeals only 
on the condition that he is directed to do so by the Judge 
Advocate General, the appellate defense counsel would 
have the duty to represent Jones before either a board of 
review or the Court of Military Appeals under any one 


™ UCM], art. 69. 
76 Note 29 Supra at p. 80. 
77 UCM], art. 70. 





272 THE GEORGE WASHINGTON LAW REVIEW 


of three circumstances: the first would be where he was 
requested to do so by Jones; the second would be where 
the United States was represented by counsel before 
either of these bodies in connection with Jones’ case; and 
the third would be where the Judge Advocate General 
has transmitted Jones’ case to the Court of Military Ap- 
peals. Although Jones is provided with the opportunity 
of requesting an appointed defense counsel to act in his 
behalf, he is not precluded by this provision from exer- 
cising the right to secure civilian counsel before either a 
board of review or the Court of Military Appeals, assum- 
ing that he provides such counsel at his own expense. As 
pointed out by the commentary on the Code that appears 
in the Senate Report, the purpose of these provisions is 
to insure that all cases will be thoroughly considered on 
review. 

One of the many express safeguards included in the 
Code in Jones’ behalf is a provision that permits him at 
any time within a year after the approval by the conven- 
ing authority of his court-martial sentence (assuming his 
sentence extends either to death, dismissal, dishonorable 
or bad conduct discharge, or confinement for one year 
or more) to petition the Judge Advocate General of his 
service for a new trial on one or both of two grounds: 
either newly discovered evidence or fraud on the part 
of the court.” In the event Jones’ case were pending be- 
fore a board of review or the Court of Military Appeals, 
the Judge Advocate General would be required to refer 
his petition to the board or the court, as the case would 
be, for action. If his case were not before either of these 
bodies, then the Judge Advocate General himself would 
be empowered either to deny or to grant his petition. 

A further safeguard incorporated into the Code is one 
that, in effect, gives the Secretary of the Department 
clemency and parole powers.” Under this provision 


78 UCM], art. 73. 
79 UCM], art. 74. 
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either the Secretary or, if designated by him, any Under- 
Secretary, Assistant Secretary, or the Judge Advocate 
General, or any commanding officer could either remit 
or suspend all or any part or amount of the unexecuted 
portion of Jones’ sentence. This would include all uncol- 
lected forfeitures and would cover any sentence Jones 
might have received, assuming it did not have to be ap- 
proved by the President. Furthermore, if the Secretary 
of the Department saw fit he could substitute an admin- 
istrative form of discharge for Jones in lieu of a discharge 
that had been or was to be executed in accordance with 
the sentence of the court-martial. 

Above and beyond the powers of remission that we have 
just covered, the Code goes on to give the President au- 
thority to prescribe regulations whereby: 

. . all rights, privileges, and property affected by an executed 
part of a court-martial sentence which has been set aside or dis- 
approved, except an executed dismissal or discharge, shall be 
restored unless a new trial or rehearing is ordered and such 


executed portion is included in a sentence imposed upon a new 
trial or rehearing.*° 


You will note that this language makes mandatory the 
restoration of rights, privileges and property under the 
conditions prescribed. Furthermore, the Code provides 
that in the event a sentence of dishonorable or bad con- 
duct discharge has been previously executed, and where 
a new trial is granted and such a discharge is not sus- 
tained upon a new trial, the Secretary of the Department 
is required to substitute in its place a form of discharge 
that is authorized for administrative issuance provided 
that the accused does not have the remainder of his en- 
listment to serve. 

There is a similar provision made in the case of dis- 
missal of officers. Here, however, the Code goes on to 
provide that the officer who had been dismissed may be 
reappointed by the President to whatever commission, 


89 UCM], art. 75. 
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rank and precedence that the President feels the former 
officer would have attained had he not been dismissed; if 
such an officer is reappointed, the reappointment is re- 
quired to be without regard to any vacancies that may 
exist in his rank and precedence, and will affect the pro- 
motion status of other officers only to the extent that the 
President may direct. Furthermore, the time interval be- 
tween the dismissal and reappointment is required to be 
considered to be actual service for all purposes including 
the right to receive pay and allowances—in other words, 
the officer would be eligible to receive his full pay and 
allowances for the entire period his dismissal was in 
effect. 

There is just one more provision of the Code that bears 
directly on Jones’ case: this covers the finality of judg- 
ments.” To sum up its provisions, court-martial proceed- 
ings and judgments are final except: when a petition for 
a new trial is granted; when the Secretary of a Depart- 
ment exercises his powers of remission of suspension; 
when the President otherwise directs; or when a federal 
court is petitioned for a writ of habeas corpus. 


81 UCM], art. 76. 





COMMENT 


PATENTS—PATENTABILITY OF INTERMEDIATE CHEMICAL COMPOUND 
—UNEXPECTED UTILITY oF Finat Propuct— 
HOMOLOGUES AND ISOMERS 


A recent case before the Court of Customs and Patent Appeals had 
the following set of facts: Appellant, applicant for patent, sought a 
claim to the ester 2-ethyl hexyl] salicylate (an iso octyl salicylate). 
Upon final rejection, applicant appealed to the Patent Office Board 
of Appeals, which affirmed the examiner. Appellant conceded the 
prior art to show various homologues and at least one isomer (normal 
octyl salicylate) of the claimed compound used as lubricant additives. 
No claim was made that the method of preparing the claimed ester 
was any departure from the general manner of preparing such com- 
pounds. Appellant presented, and the board accepted, an affidavit 
showing that the calcium salt of the claimed ester was a desirable 
lubricant additive having three times the thermal stability of the cal- 
cium salt of the isomeric normal octyl salicylate, but no express show- 
ing of unexpected or unobvious utility was made as to the ester per se. 
The application was therefore denied. On appeal to the Court of 
Customs and Patent Appeals, the denial was affirmed. The question 
of unexpected or unusual utility of the salt of the claimed ester was 
immaterial to the question of patentability of the ester itself.* 

This decision, the most recent delineation by the Court of Customs 
and Patent Appeals of the type of showing which must be made by 
an applicant to obtain a patent on a chemical compound in a field 
wherein closely related compounds are known, is of considerably 
more than mere academic interest. In holding adversely to the appel- 
lant, the court foreclosed to the chemical applicant one more possible 
argument tending to show invention and patentability of his product 
in a field wherein the limits of patentability are already narrowly 
defined. 

The Rule of the In re Hass Cases 


The idea of a necessity for a showing of unexpected or unusual 
utility was crystallized by the Court of Customs and Patent Appeals 
in the cases of In re Hass,’ which clearly asserted the doctrine that, 


1 In re Finley, 36 C. C. P. A. (Patents) 998, 174 F. (2d) 130, 81 U.S. P. 
383 (1949). See the companion case of In re Finley, 36 C.C. P. A. (Patents) 
1005, 174 F. (2d) 135, 81 U. S. P. Q. 387 (1949), involving a claim to 2-ethyl 
butyl salicylate (an iso hexyl salicylate). The appeal in that case was in all 
material respects similar in record and brief to the principal case, and argued 
together therewith. The decision adds nothing to that of the present case, being 
also decided adversely to 9 appellant on identical grounds. 

2 First case, 31 C. C. P. A Pg on cay’ 895, 141 F. (2d) 122, 60 U. S. P. Q. 
544 (1944); second case, 31 ‘CCP (Patents) 903, 141 F. (a) 127, 60 
U. S. P. Q. 548 (1944) ; third case, 31 c C. P. A. (Patents) 908, 141 F. (2d) 
130, 60 U. S. P. Q. 552 (1944) (275) 
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to be patentable, novel members of a homologous series must possess 
some unobvious or unexpected beneficial property not possessed by 
known homologous compounds disclosed in the prior art.* As stated 
in In re Finley, no distinction was there drawn as to homologues or 
isomers upon the question of patentability. In a determination of 
patentability under Rev. Strat. (1875) § 4886, “invention,” “novelty,” 
and “utility” are of import.’ The Jn re Hass cases defined, to a con- 
siderable extent, the requisite showing of utility necessary for inven- 
tion to be present when the compound desired to be protected by 
patent is a close relative, e. g., a homologue or an isomer, of a known 
compound.* The Hass cases actually restated one of the more spe- 


3 Second In re Hass case, ~ 72 note 2 at p. 907. 

“A homologue” or “homolog” is “any one member of a series of compounds 
which have a structure differing regularly by some radical, as = CHe.” An 
“isomer” is “any compound having the same composition, but different prop- 
erties, as another compound.” These are the definitions employed by the court 
in In re Finley, cited supra note 1 at a 1002, as taken from Hackh, A CHemi- 
caL Dictionary (Ist ed. 1929) p. 

The Hass doctrine is an ros th oe ‘of the allowance of patents on chemical 

“compounds” as chemical “compositions,” long the practice of the Patent Office, 
by authority of the Unrrep States ConstituTIoN, Article I, Section 8, Clause 8, 

under the present patent statute, Rev. Start. (1878) § 4886, 35 U.S. oi § 31 
(1946). The latter reads in part as follows: “Any person who has invented or 
discovered any new and useful art, machine, manufacture or composition of 
matter . . ” due procedure being had, is entitled to issuance of a patent on the 
invention. It i is by, inclusion of “compound” within the scope of the term “com- 
position of matter” that basis is found for the issuance of patents on chemical 
compounds. The practice has been criticized: ro, J., dissenting in ‘ey 
Corp. v. Gilbert, 153 F, (2d) 428, 434, 68 U. S. P . Q. 84 (C. C. A. 2d, 1946) ; 
Ruby, Are True Chemical Compounds, As Such, Inherently Unpatentable Sub- 
ject Matter (1940) 15 Tempre L. Q. 27, (1941) 15 Tempre L. Q. 321, (1942) 
17 Tempre L. Q. 1; and defended: Note (1948) 16 Geo. Wasu. L. Rev. 351 
(at least as constitutional until expressly overruled); and criticism construc- 
tively evaluated: Fredrico, Patents for New Chemical Compounds (1939) 21 

Pat. Orr. Soc. 544. This most basic question is thus seen to be far from 
non-controversial. 


4 Cited supra note 1 at p. 1002. 
5 See note 3 supra for language of the statute. 


6 This quantum of utility is not to be confused with the mere statutory utility 
of Rev. Start. (1878) § 4886, supra note 3, but may best be considered of a dual 
nature, both satisfying the statutory requirement and contributing to the “in- 
ventiveness” of the compound. In many cases where patentability is held to 
exist, novelty is considerable but “utility” is at a minimum. In such cases, the 
utility could hardly be said to be the controlling factor in determining inventive- 
ness or patentability. It is only where the prior art in the applicant’s field is 
particularly close that the factor of utility is given such an important part in 
determining the inventive or non-inventive nature of the applicant’s contribution. 
Its function in such close cases is to rebut a presumption of obviousness, which 
obviousness is repugnant to invention. If the utility (or beneficial property) is 
unobvious or unexpected, it is apparent that obviousness is at a minimum and 
that inventiveness and patentability are favored. 

In In re Hass, third case, supra note 2, an affidavit was presented showing 
utility, but the court found this utility not to contribute materially to the inven- 
tiveness of the compound claimed. The claimed compound was therefore held 
to be non-inventive and unpatentable. 
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cific aspects of what had been referred to as early as 1916 as “the 
rule of reasonable expectation,”’* less lucidly expressed but already 
followed by the Court of Customs and Patent Appeals and the Patent 
Office Board of Appeals in earlier cases.* By this rule, an applicant 
who demonstrates in the record that his new compound, though a 
homologue or isomer of a known compound, possesses new and useful 
properties of an unobvious character, has satisfied the standards of 
patentability, and, by a claim to the compound alone, adequately de- 
fines his invention.* Just what constitutes unobvious and unexpected 
properties and utility, therefore, becomes the critical factor in deter- 
mining patentability under such circumstances. 

While it was for some time the opinion of many courts that pre- 
vision was impossible in chemistry,*® the merit of this argument has 
been consistently deemphasized in recent years, and it is now consid- 
ered that predictability by analogical reasoning is possible, at least to 
some extent, in that science.** Though this predictability is perhaps 
more limited in the chemical field than in others, yet, when the prop- 


7 Ely, Chemical Inventions and Discoveries (1916) Patent OrFice Papers, 
No. 56, p. 6. Recently this rule has been rephrased as follows: “Where a suf- 
ficient number of related prior art compounds are known and where these com- 
pounds are so related to the novel compound or compounds that the properties 
of the latter can be predicted beyond a reasonable doubt and without test, then 
the new compound or compounds are in general unpatentable, at least in the 
absence of evidence tending to show the contrary; otherwise they are patent- 
able.” Boyle and Parker, Patents for New Chemical Compounds (1945) 27 J. 
Pat. Orr. Soc. 831, 839. 

8 In re Lincoln, 29C.C. P.A. (Patents) 942, 126 F. (2d) 477, 53 U. S. P. Q. 
40 (1942); In re Taub, 29 C. C. P. A. (Patents) 893, 125 F. (2d) 719, = 
U. S. P. Q. 480 (1942) ; In re Hartung, 28 C. C. P. A. ¥ othe 1364, 121 
(2d) 529, 50 U. S. P. Q. 151 (1941); Ex Parte Clifford, 63 U. S. P. Q. 236 
(Pat. Off. Bd. App. 1943); Ex Parte Burke, 1934 C. D. 5, 441 O. G. 509, 21 
U. S. P. Q. 399 (Comm’r Pat. 1934); Ex Parte H (1942) 24 J. Part. Orr. 
Soc. 661, are examples. 

°In re Hass cases, note 2 supra. 

It has been suggested that the actual existence of a compound, as well as its 
use, should be unpredictable, hence not demonstrable by analogy with the prior 
art. Harman, Some Remarks on Patentability of Chemical Compounds (1946) 
28 J. Par. Orr. Soc. 749, 755. This stringent view has fortunately not been 
adopted by the Patent Office or the courts, and is not by any means unanimous. 
See McIlroy, Claims to Chemical Compounds (1947) 29 J. Pat. Orr. Soc. 71. 

10“TIn chemistry one cannot anticipate a result. A result may be obtained 
only by experiment. Such is the established law. . . .” United Chromium Inc. 
v. International Silver Co., 53 F. (2d) 390, na a 1931), aff'd, 60 F. (2d) 
913 (C. C. A. 2d, 1932), cert. den., 288 U. S. 600, 53 Sup. Ct. 319, 77 L. ed. 976 
(1933). See Diversey Corp. v. Mertz, 13 F. "Supp. 410, 411, 29 U. S. P! Q. 294 
(N. D. Ill. 1936), wherein it is stated: “In chemical compound inventions, pre- 
diction is futile.” 

11 “But in contending that analogical reasoning cannot be relied upon at all 
in determining whether or not an applicant has achieved invention in chemistry, 
the appellant has overstated the law.” Dow Chemical Co. v. Coe, 76 App. D. C. 
317, 323, 132 F. (2d) 577, 55 U. S. P. Q. 166 (1942). See pepetnets Venoot- 
schafs v. Coe, 76 App. D. C. 313, 132 F. (2d) 573, 575, 55 U. S. P. Q. 163 

Toledo Rex Spray Co. v. California Spray Chemical Co., 268 i 
(C. C. A. 6th, 1920); Naylor v. Alsop Process Co., 168 Fed. 911 (C. C 
A. 8th, 1569) ; 4 and note 13 infra. 
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erties and utility of a chemical compound are held to be predictable 
by analogical chemical reasoning, such properties and utility are not 
sufficient to elevate the novel compound to inventive heights.** It is 
the chemist’s knowledge of the properties or chemical behavior of 
members of a homologous series, or of one isomer of several possible 
isomers, which leads the court to adopt a strict requirement in this 
field. The difference from known compounds is at an absolute mini- 
mum where the claimed compound is a homologue or isomer of known 
compounds. On a basis of the knowledge of properties and utility of 
the old compounds, the chemist is presumed capable of predicting the 
properties and utility of a new compound which is a homologue or - 
isomer of the known compounds.’* Without rebuttal of such pre- 
sumption, as by an affidavit showing of unexpected utility or prop- 
erties of the claimed compound over known homologues or isomers, 
the claimed subject matter is held to be such as would develop natu- 
rally within the skill of the art, and to be devoid of invention.** 


12 “Something beyond the skill of the art is required—either to lead toward 
the experiments which result in the improvement or in carrying them out—if 
invention is to be said to exist.” Dow Chemical Co. v. Coe, supra note 11 at 

2 


13 “Tt is well understood by chemists that the members of a homologous series 
of chemical compounds possess the same principal characteristics; that generally 
the chemical and physical properties of the individual members vary gradually 
from member to member; and that knowledge of the properties and chemical 
behavior of one of the members of the series suggests to the chemist the prop- 
erties and chemical behavior of the other members of the series.” First In re 
Hass case, supra note 2 at p. 901. See also Bull, Prevision in the Law of Chem- 
ical Patents (1942) 8 JoHN MARSHALL L. Q. 197. 

Rebuttal of this presumption is a burden assumed by the applicant. In re 
Hartung, cited supra note 8; In re Schultz, 26 C. C. P. A. (Patents) 1287, 104 
F. (2d) 384, 41 U. S. P. Q. 743 (1939); Rule 132 (old Rule 76), Patent Office 
Rules of Practice, 35 U. S. C. Supp. ITI, § 1.132 (1950). As to the extent of 
this burden, see note 17 infra and cases cited therein. 

14“Tt is the settled doctrine . . . that where the subject matter defined in 
the claims at issue involves only that which would naturally occur in the de- 
velopment of the art, the skill of the art being sufficient for its production, then 
the inventive faculty or inventive ingenuity has not been exercised, even though 
the results obtained are better than the expected.” In re Finley, cited supra note 
1 at p. 1003 (quotation by the court from the Solicitor’s brief). 

The cases cited are: In re Lieser, 34 C. C. P. A. (Patents) 1113, 162 F. (2d) 
224, 74 U. S. P. Q. 104 (1947); In re Leum, 34 C. C. P. A. (Patents) 762, 
158 F. (2d) 311, 72 U. S. P. Q. 127 (1946); In re Carothers, 30 C. C. P. A. 
(Patents) 995, 135 F. (2d) 343, 57 U. S. P. Q. 277 (1943); In re Kepler, 30 
C. C. P. A. (Patents) 726, 132 F. (2d) 130, 56 U. S. P. Q. 177 (1942); In re 
Camere, 24 C. C. P. A. (Patents) 725, 86 F. (2d) 330, 31 U. S. P. Q. 330 

Since the theory of “obviousness” is based upon a “reasonable expectation” 
of utility and properties of a novel compound from knowledge of properties and 
utility of known similar compounds, e. g., isomers or homologues, it would seem 
to follow that the converse is also true. Thus, even where isomers or homologues 
of a claimed compound were known, together with the utility and properties 
thereof, adherence to the requirement of a showing of unexpected utility or un- 
expected properties in the claimed compound would appear to be in error, should 
no “reasonable expectation” properly exist in regard to the group of compounds 
concerned. For example, this would appear true in a case where there is no 
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The rule of the Jn re Hass cases has been consistently applied by 
the Court of Customs and Patent Appeals,** and no departure there- 
from can be expected, especially in view of the recent trend of the 
Patent Office and the Court of Customs and Patent Appeals toward 
a stricter standard of patentability. This trend is in large measure 
attributable to the high percentage of adverse decisions of the courts, 
especially the Supreme Court, on the question of patentability and 
invention.*® It is submitted that the rule is basically sound, but it 
applies only when the “reasonable expectation,” “prevision,” and 


“obviousness” on which the rule is founded can be derived from al- 
ready existing data." 


reason to suppose that knowledge of properties and utility of known compounds 
would enable a chemist to predict the properties and utility of the claimed com- 
pound, or, stated another way, if there was no reason to suppose that the known 
compounds and the claimed compound differed in properties and utility in a 
degree ascertainable by the prevision of a skilled chemist. If this cannot be 
imagined as a possibility where the claimed compound is a member of a homolo- 
gous series, other members of which are known, then at least it is surely pos- 
sible, and indeed often the case, that there is no reason to suppose that a claimed 
compound is similar in properties and utility to a single known member of a 
homologous series, or to a similar known compound or compounds of which the 
claimed compound is not a homologue or isomer. 

Directly in point, and of logical soundness from the technical standpoint, is the 
following quotation from Boyle and Parker, supra note 7 at p. 840, referring 
to the rule of “reasonable expectation” stated in note 7 supra. 

“A corollary of the above rule would be that it is improper to rationalize 
from a single prior art compound as to the properties or utilities of a newly 
discovered compound. 

“As a first approximation under this rule it could be considered that, when 
old compounds occur in a series on both sides of a new compound, as in a ho- 
mologous or other series, it might be possible, by methods involving interpo- 
lation, in general to determine at least approximately the properties of the new 
compound. But when the references relied upon show only one compound or 
compounds on one side only of the new compound or compounds in the series, 
then it would not be reasonably possible to predict the properties of the new 
compound or compounds. 

“The approximation would have an adequate basis in science where it is recog- 
nized that a curve showing a relationship between two variables can be extended 
(interpolated) with fair accuracy and in the absence of discontinuities between 
experimentally determined points occurring on both sides of the unknown por- 
tion, whereas, in contrast, it is unsafe to extrapolate a curve, that is, to extend 
it beyond a series of experimentally determined points.” 

15 Cases cited supra note 14. These cases are almost entirely concerned with 
foreseeability in regard to a chemical process which was being urged as in- 
ventive, but were accepted as authority both by the board and by the C. C. P. A. 
in regard to the product question involved in the Finley case. Other decisions 
citing the Hass cases with approval are: In re Riddle, 33 C. C. P. A. (Patents) 
1094, 1098, 155 F. (2d) 268, 69 U. S. P. Q. 535 (1946) ; Ex Parte Sloan, 73 
U.S. P. Q. 265, 266 (Pat. ‘Off. Bd. App. 1947). 

16 See Allyn, Supreme Court Patent Cases (1943) 25 J. Pat. Orr. Soc. 27; 
Evans, Disposition of Patent Cases by the Courts (1942) 24 J. Pat. Orr. Soc. 
19; Cooper, Challenging the Court’s View of “Invention * (1949) 35 A. B.A. J. 
$065 _— Why Challenge the Court’s View of “Invention” (1949) "35 A. B. 


17 The recent case of In re Henze, 37 C. C. P. A. (Patents) 1009, 181 F. 
(2d) 196, 85 U. S. P. Q. 261 (1950), appears contrary to this view. It was 
there held that an applicant was required to show that a claimed compound 
possessed unobvious or unexpected beneficial properties not actually possessed 

4 
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Extension of the Rule 


In the Finley case ** the court recognized as “obvious” ** that “the 
[claimed] ester itself must be held to have utility as the basis of a 
valuable article,”° if nothing more,” ** and that “one of the questions in 
the case is whether the particular type of utility is a factor to be given 
weight on the matter of patentability.” ** Yet the Court of Customs 
and Patent Appeals agreed with the examiner and the board in their 
opinion that the established high degree of utility of the salt of the 
ester was too remote from the ester per se** to justify attributing 
this “utility” to the ester per se in a determination of the patentability 
thereof, or, as the court put it, to justify attributing the utility to the 
ester “in a patentable sense.” ** At the outset, it must be recognized 
that the conversion of the ester into the salt is a process requiring but 
a single step, and thus, in a chemical sense, the ester per se is removed 
from the salt by but one step, the minimum from the standpoint of 
the number of chemical process steps possible. Why the salt was 
tested instead of the ester itself, since the ester was being claimed, is 
not ascertainable from the record. Whether such testing of the ester 
would have been possible is likewise not disclosed.** But, whatever 
may have been the motive or reason for a showing in regard to the 
salt and not in regard to the ester per se, the showing was not con- 
sidered to lend patentability to the intermediate ester despite the rela- 
tive simplicity of conversion of the ester to the final product, viz., 
the salt. 


by a prior art homologue, though the prior art homologue was not known to 
possess the same properties as the claimed compound. On the facts of the case, 
however, the conclusion appears justifiable. The applicant there based his case 
on the fact that the anticonvulsant activity of his claimed compounds was not 
a characteristic of the known homologues of his own publication, these known 
compounds being reportedly convulsants at moderate dose levels, and refused 
to present data comparing the claimed and known compounds at less than mod- 
erate dose levels. Since it is a “reasonable expectation” that the only difference 
between the convulsant and anticonvulsant activity might well be due only to 
dose level, it does not seem that the requirement was arbitrary. See (1950) 
19 Geo. WasH. L. Rev. 105, especially the quotation from Sollman, The Manual 
of Pharmacology (1948) at page 108 to this effect. However, strict adherence 
to the rule of Jn re Henze might well work a hardship with an applicant in a 
particular fact situation unlike that of the Henze case. 

For a recent Board of Appeals decision following the author’s view, see Ex 
Parte Kolloff and Levin, Appeal No. 19168, in the file of Application Serial 
a ‘om Cf. Ex Parte Mowry, 86 U. S. P. Q. 484 (Pat. Off. Bd. App. 


18 Cited supra note 1. 

19 Jd, at p. 1000. 

20 J. ¢., the valuable calcium salt, having high utility as a lubricant additive, 
as shown by the affidavit of record. 

21 In re Finley, cited supra note 1 at p. 1000. 

22 Ibid. 

23 Or vice versa, of course. 

24In re Finley, cited supra note 1 at p. 1000. 

25 Jd, at p. 1004. 
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There would appear to be considerable basis for the view that the 
court in Jn re Finley *® extended the previous rule that unexpected 
utility must be affirmatively shown. Despite the statements of the 
court that the Jn re Hass cases ** had merely stated a negative rule, 
that if a claimed compound did not show unobvious or unexpected 
beneficial utility or properties it was not patentable, and not the 
affirmative, namely, that if a new and useful product did possess these 
defined characteristics it was patentable, this conclusion does not im- 
mediately follow from an inspection of the Jn re Hass cases.** That 
the consideration of other factors might still be required is an impli- 
cation reasonably drawn only from the words “Whether novel chem- 
ical compounds are patentable over prior art isomers and homologues, 
is a question to be determined in each case,” found in the second of 
the In re Hass decisions.*® But, unless a shallow ground of rejection 
were to be employed, viz., that the affidavit had not been directed to 
the compound claimed but only to the final product derived therefrom, 
a mere technicality, no plausible alternative ground of rejection other 
than that adopted was available to the court if patentability was to be 
denied. Once having taken the position that the intermediate ester 
did have intrinsic utility as the basis of a valuable article, with any 
other position being considered logically unsustainable, the rule of 
“obviousness” or “prevision” would indicate that patentability should 
have followed, since the utility was truly unexpected and unobvious, 
unless the particular type of utility here concerned was to be held an 
exception. Otherwise stated, once having concluded that the inter- 
mediate ester was unpatentable, the manner of arriving at this conclu- 
sion could be only through holding the type of utility present in the 
intermediate to be an exception. In reaching the conclusion of un- 
patentability, therefore, the “type of utility” present in the ester inter- 
mediate was necessarily held to be not “a factor to be given weight 
on the matter of patentability.” *° This is a rather fine but hazy dis- 
tinction to be drawn between types of utility. 

An inference that the court may not be unreceptive towards new 
arguments presented in a subsequent case involving the same ques- 
tion may perhaps be gathered from the closing paragraph of the de- 
cision : 


We do not question the veracity of affiant, but in view of the 
meagerness of the record, as above indicated, we are not pre- 
pared to attribute error to the holding of remoteness made by 


26 Cited supra note 1. 
27 Note 2 supra. 

28 bid. 

29 Tbid. 

80 Cited supra note 1 at p. 1000. 
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the board. Even if we should disagree with the board upon that 
question, we do not feel, viewing the record in the light of au- 
thorities cited, that the grant of the patent sought would be 


proper.** 


Just what type of showing in the record might be desirable, or 
whether or not whatever showing which might be made in regard to 
the final product would be successful in obtaining a patent on the 
intermediate, is of course a matter of conjecture. But it is obvious 
that more of a showing was considered desirable, and that proper 
attention to completeness of the record in all details, especially those 
of a technical nature, will bear considerable weight in a reconsider- 
ation of the question when it next appears before the court. 


Conclusion 


Whether or not the valuable ester salt (the final product) is also 
the subject matter of a patent application does not appear from the 
opinion, but a search of issued patents reveals that patent 2,347,547 
issued to Finley on isoalkyl esters of calcium salicylate in combi- 
nation with an oil, is the same composition on the basis of which 
patentability of the intermediate ester was urged.** If, however, the 
valuable final product, or the valuable composition containing the 
same, were not the subject matter of a separate application, or if for 
some reason, such as that the final product were a product of nature, 
patentability were denied thereto, then the chemist would have a valu- 
able compound, the intermediate, within his grasp, and no protection 
thereon. This result is not entirely to be expected, however, since the 
valuable final product, the salt, should itself constitute patentable sub- 
ject matter in view of its unexpected and unobvious utility, as was 
true in the Finley case. The hardship on the applicant, therefore, 
should in most cases be limited to the necessity of filing a separate 
application on the final product, and to a denial to the applicant of 
coverage of all derivatives of the intermediate ester both similar and 
dissimilar to the final product relied upon to show unexpected utility 
in the intermediate, which would have accrued to the applicant by 


81 Jd. at p. 1005. 

82 The search revealed patents 2 339 692, 2 347 546, 2 347 547, 2 348 461, 
2 256 043, and 2 400 492, all issued to Finley within the same narrow field. It 
would thus appear that Finley obtained all the coverage to which he was en- 
titled, and this. factor was perhaps considered by. the. Patent Office and court. 
As this would likely be prejudicial against the issuance of the patent on the 
intermediate, the question is left open as to how much differently the court would 
react were the final product, or a composition containing the same, not the sub- 
ject matter of a separate application. In the principal case, Finley had already 
patented the composition of the final product, the salt, and the lubricant, the 
—< composition on a basis of which he was urging patentability of the inter- 
m te ester. 
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virtua of coverage of the intermediate.** Since the latter is in some 
quarters considered an undesirable result, except from the standpoint 
of the applicant, it appears from a policy standpoint that no great 
harm or injustice has been done by denial of a patent on the inter- 
mediate. 

However, it is common knowledge that, in the course of any com- 
plex chemical synthesis, a very substantial period may be consumed 
before the final product is obtained, if, indeed, it is ever obtained. 
Obviously, one very logical manner of protecting the work already 
accomplished in pursuit of the final objective is to file patent appli- 
cations on the intermediate compounds as they are prepared. While 
each application must prevail upon its own merit, in a case like that 
of In re Finley, where the final product is only one process step re- 
moved from the intermediate compound claimed, one cannot refrain 
from wondering if the applicant is not deserving of a patent on the 
intermediate, though the real manifestation of unexpected and un- 
obvious properties and utility may reside in the final product. Cer- 
tainly, had the court been so inclined, the utility of the final product 
could have been considered convincing evidence of a patentable dif- 
ference between the claimed intermediate and its known homologues 
or isomers from which no such valuable end products could be pre- 
pared. It would appear that this difference in properties between the 
claimed compound and known homologues or isomers thereof, which 
is evidenced by the difference in utility and properties of the end 
products, should be just as convincing of patentability as a showing 
of unexpected utility or properties of the claimed intermediate over 
its known homologues or isomers by comparative data between the 
intermediate per se and its known homologues or isomers; for there 
must be an indefinite “something” about the claimed intermediate 
which cannot be determined by analogy to its known homologues or 
isomers when the final products differ so markedly. To say that there 
is no such difference in properties would appear to be an assertion 
that our knowledge of chemistry is complete, and that prevision in 
chemistry is therefore always possible.** 

33 Rev. Stat. (1878) § 4884, 35 U. S. C., §40 (1946), states that: “Every 
patent shall contain . . . a grant to the patentee . . . of the exclusive right 
to make, use, and vend the invention or discovery. . . .” Preparing a more 
complex derivative from the intermediate would involve “making” and “using” 
the intermediate, and would be an infringement of the patent on the intermediate. 

34 Of course, the weight to be attributed such a showing of inherent difference 
in properties due to difference in the properties and utilities of the final product 


would vary inversely with the number of steps necessary to convert the inter- 
mediate into the final product. 

It would not have been necessary, to sustain a holding of patentability, to 
assert that the property of the salt, the final product, was that of the inter- 
mediate ester, as the examiner apparently believed. Neither would the property 
of the ester known as “salt formation” be a necessary consideration in deter- 
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Whatever may be the soundness of the holding, it has created con- 
siderable interest in chemical patent circles, and considerable thought 
will be given to the problem of patentability of chemical intermediates 
having no outstanding utility per se. The result may be that the 
number of applications filed on chemical compounds known at the 
time of filing to be useful solely as intermediates may even be some- 
what reduced. Such a result is, however, to be considered merely a 
possibility, since, in many cases where the projected synthesis in- 
volves many steps, and consequently involves production of numerous 
intermediates, the research involved is of sufficient expense, and the 
work itself is of sufficient importance, to warrant the filing of appli- 
cations on intermediates along the way as a protective measure, de- 
spite the possibly diminished probabilities of obtaining a patent there- 
on which are apparent from the Finley cases even though the final 
product happens to have miraculous properties and utility.** 


Gorpon W. HvuEScHEN.* 


mining patentability or unpatentability, as urged by the examiner, since it is 
not considered that the only “properties” of a compound are those which “may 
be expressed as a description of the effect produced when the compound is re- 
acted with another substance.” Jn re Finley, cited supra note 1 at p. 1001. 
Surely crystal structure, spacial configuration, odor, and toxicity are also “prop- 
erties,” and are not expressed in the suggested manner. As indicated above, 
chemical knowledge i is not complete, and it may be that the claimed intermediate 
possessed properties not yet recognized by those skilled in the science of chem- 
istry. 

A recent decision in line with . writer’s view on this point is Parker v. 
Marzall, 92 F. Supp. 736, 86 U. S. P. Q. 446 (D. C. 1950), a civil action under 
Rev. Star. (1878) § 4915, 38 U. S. dl ‘63 (1946). The findings of fact in this 
case indicate that the claimed compounds were next adjacent homologues of the 
known reference compound. Evidence produced at the trial included a series of 
comparative physical exhibits of pigments made from the claimed compounds 
and from the reference compound, in a variety of applications. As a conclusion 
of law, Judge Letts stated as follows, at page 738: “The evidence produced at 
the trial as to yellow pigments prepared from the compounds of plaintiffs’ 
claims . . . and the compound of the reference was proper evidence as to the 
properties possessed by the compounds themselves.” 

The evidence produced at the trial, as to differences in the final products, the 
——- was therefore held to prove that the claimed compounds, the inter- 

tes, possessed some unobvious and unexpected beneficial properties not 
ounuaenal by the homologue of the prior art. On this reasoning, the plaintiff 
was held entitled to a patent, with citation of Jn re Hass, first case, supra note 2. 
This holding would appear directly contrary to the Finley decision, and in 
accord with the writer’s analysis. See note 14 supra. 

85 A case decided by the Patent Office Board some months prior to the Finley 
cases, ex parte je No. 10,777 (1949) 31 J. Pat. Off. Soc. 482, foreshadowed 
these decisions. The claimd intermediate in that case was seven steps removed 
from the final vitamin product, and was held unpatentable over its next lower 
homologue, though the claimed intermediate was convertible in seven steps to 
a vitamin product shown to be a tremendous improvement over the homologous 
vitamin, preparable from the known homologue of the claimed intermediate. 
The board said, p. 483, in affirming the examiner’ s rejection: “In the absence 
of any proof that the claimed intermediate is materially different in its prop- 
erties from the next lower homologue, we consider the rejection of the claim 
well taken. The fact that the compound obtained after seven different chemical 
reactions from the intermediate differs from vitamin —, we do not consider as 
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persuasive of any patentable novelty in the claimed intermediate,” with citation 
of the Jn re Hass cases, note 2 supra. “There is nothing to show that the 
claimed intermediate itself is so materially and completely different from its 
next lower homologue . . . as to warrant the allowance of the claims.” 

The words “completely different,” used by the board, would appear to over- 
state the rule. This holding of the board might be reconciled with the view of 
the possibility of a contrary holding in the Finley cases as mentioned in note 34 
supra. 

Another case of interest in the same regard is that of Ex Parte Wintersteiner, 
Patent File 2,411,177, Serial 421,040, Patent Office Appeal No. 4034, wherein 
certain steroid intermediates (hydroxyesters) were held unpatentable over 
known steroid diols and steriod diesters, even though the hydroxyester inter- 
mediate was, theoretically at least, useful in the production of certain valuable 
steroid hormones (final products) which could not be produced from the known 
steroid diols and steroid diesters. 

The language of the board to the effect that “claims . . . have been rejected 
on the ground that they are merely intermediate products. We take this as being 
unpatentable on their merits,” appears quite sweeping in view of the point de- 
cided, and is currently being used by the Patent Office examiners as support 
for the theory of rejection that a “mere” intermediate is not patentable, without 
regard for the limited purview of the decision or the board’s next statement that: 
“So far as indicated by the record they present no outstanding properties over 
the numerous sterols of the references as to amount to invention.” This state- 
ment is considered to indicate acceptance by the board that (a) intermediates 
are patentable in the presence of unusual, unobvious, or unexpected properties 
or utility, and that (b) an intermediate may be patentable even without such 
showing in the absence of closely related prior art, such as a homologue or 
isomer of the claimed compound. 

* Student Staff Member, MicH1caAn Law Review. 
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EDITORIAL NOTES 


PICKETING AS CONSTITUTIONALLY PROTECTED 
FREEDOM OF SPEECH 


With the recent decisions of the Supreme Court in Building Serv- 
ice Employees International Union v. Gazzam;* International Broth- 
erhood of Teamsters, Chauffeurs, Warehousemen and Helpers Union 
v. Hanke;? and Hughes v. Superior Court of California for Contra 
Costa County,® a reappraisal of the constitutional protection guar- 
anteed picketing as free speech becomes appropriate. 


Background of the Doctrine 


Until the decisions in 1940 by the Supreme Court of the United 
States in Thornhill v. Alabama‘ and Carlson v. California ® there was 
no clear constitutional question regarding the right to picket. It is 
generally recognized that the doctrine that picketing may be free 
speech in the constitutional sense was first suggested by Mr. Justice 
Brandeis in Senn v. Tile Layers Protective Union.® 


In the early nineteen hundreds and before, most jurisdictions held 
picketing to be a kind of intimidation and, hence, illegal.’ Under 


(1940). 
. 106, 60 Sup. Ct. 746, 84 L. ed. 1104 (1940). 

6 301 U. 5 468, 57 Sup. Ct. 857, 81 L. ed. 1229 (1937). “Clearly the means 
which the statute authorizes—picketing and publicity—are not prohibited by the 
Fourteenth Amendment. Members of a union might, without special statutory 
authorization by a State, make known the facts of a labor dispute, for freedom 
of speech is guaranteed by the Federal Constitution.” Jd. at p. 478. This dic- 
tum was spoken in a case sustaining the constitutionality of a state anti- 
injunction law. Ante notes 21, 22, and 23. However, one critic points out 
that this statement “has been sadly misconstrued by most American lawyers. 

He [Mr. Justice Brandeis] said simply that unions may make known the 
facts of a labor dispute, as a matter of free speech—a constitutional right they 
naturally enjoy with all other Americans—without saying how they may do 
this.” Gregory, Lasor AND THE Law (1949) p. 340. The doctrine was fore- 
shadowed by Prof. Schofield except that he identified picketing with “freedom 
of the press” instead of “freedom of speech.” 2 Schofield, ConstrTuTIONAL LAw 
AND Eguity (1921) p. 556 et seq. 

7 Typical perhaps was Judge Henshaw’s opinion in Pierce v. Stablemen’s 
Union, 156 Cal. 70, 103 Pac. 324, 328 (1909): “A picket, in its very nature, 
tends to accomplish, and is designed to accomplish, these very things [incite to 
crowds riots, and disturbances of peace]. It tends to, and is designed by physi- 
cal intimidation to deter other men from seeking employment in the places va- 
cated by the strikers. It tends and is designed to drive business away from the 
boycotted place, not by legitimate methods of persuasion, but by the illegitimate 
means of physical intimidation and fear. Crowds naturally collect, disturbances 
of the peace are always imminent and of frequent occurrence. Many peaceful 
citizens, men and women, are always deterred by physical trepidation from en- 
tering places of business so under a boycott patrol. It is idle to split hairs upon 
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such reasoning peaceful picketing was a contradiction in terms.*® 
Gradually most courts came to agree that strikers might engage in 
peaceful picketing, which was not libellous, fraudulent, violent, or 
mass picketing. The position adopted by these courts was that like 
other forms of labor self-help, picketing should be permitted as a 
weapon in labor disputes. 

This pre-Thornhill period was also marked by legislative activity 
by the states and Federal Government. The activity by some of the 
states was in the form of outlawing some or all forms of picketing.’ 
On the other hand, federal legislation attempted to eliminate the abuse 
of the injunction by the federal courts. This action by the Federal 
Government led many states also to enact anti-injunction statutes. 

In its attempt to deal with the federal courts’ abuse of the injunc- 
tion,"* Congress, in 1914, enacted the Clayton Act. Section 20 of this 
Act * provided that no injunctions should be issued in cases “between 
an employer and employees, or between employers and employees, or 
between employees, or between persons employed and persons seek- 
ing employment, involving, or growing out of, a dispute concerning 
terms or conditions of employment, unless necessary to prevent irre- 
parable injury . . .” to the applicant’s property. Paragraph 2 of this 
Section further provided that “no such . . . injunction” should issue 
to prohibit certain enumerated “lawful” and “peaceful” activities and 


so plain a proposition and to say that the mag 8 may consist of nothing more 
than a single individual peacefully endeavoring b; y omega to prevent cus- 


tomers from entering the boycotted place.” Accord Gevas v. Greek Restaurant 
Workers’ Club, 99 N. J. Eq. 770, 134 Atl. 309 (1926); Vegelahn v. Guntner, 
167 Mass. 92, 44 N. E. 1077 ( 1896). Under the common law, employee activi- 
ties were tortious and enjoinable if the objectives towards which they were 
directed were “unlawful” or if workers resorted to “unlawful means.” Torts 
Fig) Sia $775; 1 Teller, Lasor Disputes AND COLLECTIVE BARGAINING 
8 Truax v. Corrigan, 257 U. S. 312, 340, 42 Sup. Ct. 124, 66 L. ed. 254, (1921) : 
- » peaceful picketing was a contradiction in terms.” Cf. American Steel 
Foundries v. Tri-City Central Trades Council, 257 U. S. 184, 42 Sup. Ct. 72, 
66 L. ed. 189 (1921). 

® George B. Wallace Co. v. International Association of Machinists, 155 Ore. 
652, 63 P. (2d) 1090 (1936) ; Kirmse v. Adler, 311 Pa. 78, 166 Atl. 566 (1933) ; 
Nann v. Raimist, 255 N. Y. "307, 174 N. E. 690 19, i é ‘Armstrong Cork and 
Insulation Co. v. "Thomas Walsh, 276 Mass. 263, 1 E. 2 (1931); Exchange 
Bakery and Restaurant Inc. v. Rifkin, 245 N. Y. ee, 157 N. E. 130 (1927) ; 
Folsom Engraving Co. v. William McNeil, 235 Mass. 269, 126 N. E. 479 
(1920). Sherwood, The Picketing Cases and How They Grew (1942) 10 
Geo. Wasu. L. Rev. 763. 
on oo SI, Picketing Legislation and the Courts (1931) 10 N. C. L. 

EV 

11 “The federal courts, . . . took a very narrow view of what unions might 
lawfully do. With the exception of a few individual judges, they became al- 
most the worst offenders in the abuse of the labor injunction.” Gregory and 
Katz, Lasor Law: Cases, MATERIALS AND CoMMENTS (1948), p. O47, A 
complete account of the abuses of the labor injunction during this cia 
appears in Frankfurter and Greene, THe Lasor INyuNcTIon (1930). 

12 38 Srar. 730, 738 (1914), 29 U.S.C. §52 (1946). 
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declared that these activities were not to be “considered or held to be 
violations of any law of the United States.” Since some of the abuses 
were due to the application of the Sherman Act,’* Section 6 of the 
Act attempted to exempt labor unions from the Sherman Act by de- 
claring that “nothing contained in the anti-trust laws shall be con- 
strued . . . to forbid or restrain . . . members of [labor] organi- 
zations from lawfully carrying out the legitimate objects thereof.” 
However, in Duplex Printing Press Co. v. Deering ** the Supreme 
Court concluded that Congress had not intended to exempt from the 
Sherman Act those labor union activities which the Court considered 
restraints of trade.** Furthermore, the Court, through Mr. Justice 
Pitney, stated: 


Nor can § 20 be regarded as bringing in all members of a labor 
organization as parties to a dispute concerning terms or con- 
ditions of employment which proximately affects only a few of 
them, with the result of conferring upon any and all members,— 
no matter how many thousands there may be, nor how remote 
from the actual conflict—those exemptions which Congress in 
terms conferred only upon parties to the dispute.*® 


Hence, only employees in proximate relation of employment could 
have a substantial economic interest in a labor dispute and partici- 
pation by non-employees would be viewed as primarily intended to 
restrain non-union-made goods entering national markets in compe- 
tition with union-made goods in violation of the Sherman Act. Thus 
the attempt to immunize organized labor from the Sherman Act was 
aborted. 

Professor (now Justice) Frankfurter?’ proposed that Congress 
limit the injunctive power of the federal courts by expanding the area 
of industrial conflict to encompass non-employees in order to repudi- 
ate the restrictive limitations the Supreme Court had placed upon 
Section 20 of the Clayton Act. In line with this suggestion, Con- 
gress adopted the effective Norris-LaGuardia Anti-Injunction Act of 
1932.1* The heart of this Act is embodied in Sections 4 and 13. The 
former section lists the activities which are to receive full protection 
against interference by federal injunction when they occur in con- 
nection with a “labor dispute.” Remembering the Duplex Printing 
Press Co. case, Congress by its definition of a “labor dispute” in Sec- 
tion 13 extended the industrial conflict area to include persons not in 


1326 Stat. 209 (1890), 15 U.S.C. $1 (1946). 
14254 U. S. 443, 41 Sup. Ct. 172, 65 L. ed. 349 (1921). 
15 Td. at p. 469. 

16 Jd. at p. 472. 

17 Frankfurter and Greene, op. cit. supra, 216. 

18 47 Srat. 70 (1932), 29 U. S. C. §101 (1946). 
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a proximate relation of employment and declared that such persons 
were to be considered interested in a “labor dispute” if they were 
engaged “in the same industry, trade, craft, or occupation.” However, 
the injunctive remedy was still available when the activities listed in 
Section 4 were exercised by, or directed against, persons not “inter- 
ested” in a “labor dispute” or when their use by participants in a 
“labor dispute” was accompanied by “violence or fraud.” ** 

Many of the states followed the lead’ of the Federal Government in 
enacting anti-injunction statutes?° thereby accomplishing the pro- 
tection of labor’s self-help activities which many had thought had been 
achieved by the Clayton Act eighteen years before. 

In the Senn case** the Supreme Court upheld Wisconsin’s “little 
Norris-LaGuardia Act” ** perceiving “nothing unconstitutional in 

. . making the allowable area of economic conflict the same for 
labor unions as for business combinations, in conformance with the 
principle of common law that the infliction of harm on others through 
economic means is lawful, if justified by the pursuit of self-interest 
and gain.” ** Shortly thereafter, the federal act was also construed in 
the same broad fashion by the Supreme Court in New Negro Alliance 
v. Sanitary Grocery Company.** 

Thus was ended the period known as “government by injunction.” 


The Doctrine Stated 


The casual identification of picketing with freedom of speech noted 
in the Senn case was crystallized in the Thornhill decision and its 
companion, the Carlson case. In the Thornhill case, Alabama had 
passed a statute prohibiting loitering and picketing in the vicinity of 
the employer’s place of business. For his activities on a picket line, 
one Byron Thornhill was sentenced to three days’ imprisonment or 


19See Ratnor and Come, The Norris-LaGuardia Act in the Constitution 
(1943) 11 Geo. Wasu. L. Rev. 428 for a thorough analysis of this statute. 
Ruger, Approach to — Dispute under the Norris- uardia Act” (1948) 
17 U. of Cin. L. Rev. 36 

20 Anti-injunction tate have been enacted in the following states: Coto. 
Stat. Ann. Ch. 97 §76 (1935) superseded by Coro. Stat. ANN. Ch. 97 § 94.1 
(Supp. 1944) ; Conn. a. Stat. Ch. 309A, § 1420 (Supp. 1939); IpaHo Cope 
ANN. P5434 ai0l (Cum. S upp. p. 1940); Ino. "ANN. STAT. § 40.501 “ 1933) ; 
La. Gen. Stat. ANN. § 4379.5 (1939) ; Me. Rev. Strat. Ch. 95, §36 (1944) ; 
Mp. Ann. Cope Gen. Laws Age 100 § 64 (1939) ; Mass. ANN. "Laws Ch. 149 
§ 20A, Ch. 214, $9a, c.220, §13A (Supp. 1945); Minn. Stat. ANN. § 4260.1 
(Mason Supp. 1940) 5 N. J. Stat. ANN. §2: 29-77.1 (Supp. 1945); N. Y. Crv. 
Prac. Act § 876A; N. D. Laws Ch. 247 (1935); Ore. Comp. Laws § 102.913 
(1940); Pa. Stat. ANN. Tit. 43, $206A (1941) ; Uta Cope Ann. § 49.1.34 
(1934); Wasu. Rev. Start. ANN. § 7612.1 (Supp. of Wisc. Srart. § 103.51 
(1943) ; Wyo. Rev. Stat. Ann. § 63.201 (Supp. 1940). 

21 Supra note 6. 

22 Wisc. Stat. Ch. 25, § 103.62 (1931). 

23 Gregory op. cit. ‘supra note 6 at p. 198. 

24 303 U. S. 552, 58 Sup. Ct. 703, 8 L. ed. 1012 (1938). 
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to pay a fine of $100 and costs. The state supreme court affirmed his 
conviction, whereupon he appealed to the Supreme Court on consti- 
tutional grounds. The Supreme Court held that states had no con- 
stitutional power to ban all peaceful picketing. Mr. Justice Murphy 
noted that in the First Amendment to the Constitution, Congress is 
forbidden to pass any law “abridging the freedom of speech, or of the 
press.” The Fourteenth Amendment, which operates as a constitu- 
tional control over the states does not mention freedom of speech but 
forbids any state from passing or enforcing any law abridging the 
“privileges and immunities of citizens,” and continues to say that no 
state shall “deprive any person of life, liberty, or property without 
due process of law.” He then remarked that it was proper in de- 
fining the word “liberty” in the Fourteenth Amendment, to refer to 
the First Amendment to see what these liberties are.** In this way 
freedom of speech is read into the Fourteenth Amendment. There- 
fore, no state may constitutionally pass a law depriving any person 
of freedom of speech. This being so, the question becomes, does a 
state which prohibits peaceful picketing deny this protected freedom 
of speech. The answer depends on whether picketing is merely 
speech. The Supreme Court decided it was. 


In the circumstances of our times the dissemination of infor- 


mation concerning the facts of a labor dispute must be i's isyewn 


as within the area of free discussion that is guaranteed by the 
Constitution.** 

By viewing picketing as a method of communicating ideas and in- 
formation, the Court granted picketing the same protection against 
state interference by virtue of the Fourteenth Amendment as was ac- 
corded other forms of communication. In accord with the history of 
the free speech doctrine,” picketing could only be restrained where 
there was a “clear and present danger of destruction of life or prop- 
erty, or invasion of the right of privacy, or breach of the peace. . . 
inherent in the activities” ** of publicizing the facts of the labor dis- 
pute. 


25 Cf. Mr. Justice Holmes’ dissent in Gitlow v. People of New York, 268 
U. S. 652, 672, 45 Sup. Ct. 625, 69 L. ed. 1138 (1925): “The general principle 
of free speech . . . must be taken to be included in the Fourteenth a 
in view of the scope that has been given to the word ‘liberty’ as there used. . 

26 Supra note 4 at p. 102. 


27 The “clear and present danger” test for determining permissible intrusion 
on free expression was established in Schenck v. United States, 249 U. S. 47, 
39 Sup. Ct. 247, 63 L. ed. 470 (1919). For a complete account of the scope of 
free speech see Chafee, Free SpeecH IN THE UNiTep States (1941). For a 
discussion of what factors determine the limits of freedom of s —s see Antieau, 
The Task of Delimiting Fundomental Freedoms (1949) 22 L. Q. 413. 


28 Supra note 4 at p. 105. 
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The Carlson case added little but emphasis to the doctrines estab- 
lished in the Thornhill decision. In Carlson v. California an equally 
broad anti-picketing ordinance was invalidated. The argument that 
this ordinance was different in that it only prohibited picketing “for 
the purpose of persuading others not to buy merchandise or perform 
services” was held of no consequence. Mr. Justice Murphy again on 
behalf of the Court wrote: 


For the reasons set forth in our opinion in Thornhill v. Ala- 
bama . . . publicizing the facts of a labor dispute in a peaceful 
way through appropriate means, whether by pamphlet, by word 
of mouth or by banner, must now be regarded as within that 
liberty of communication which is secured to every person by the 
Fourteenth Amendment against abridgement by a State.?® 


As in the Thornhill case, the opinion conceded a limited area of 
action to the state under its police power, but only in event of a clear 
and present danger. 


The power and duty of the State to take adequate steps to 
preserve the peace and protect the privacy, the lives, and the 
property of its residents cannot be doubted. But the ordinance 
in question here abridges liberty of discussion under circum- 
stances presenting no clear and present danger of substantive 
evils within the allowable area of state control.*° 


Inasmuch as both of these cases concerned attempts to ban all pick- 
eting, the decisions were directed only to that issue. However, since 
the Court was establishing general principles, it is important to see 
what the Court did not mean to include to discern the limits of the 
doctrine as then conceived. Two statements by Mr. Justice Murphy 
are pertinent in this connection because they were employed in later 
picketing cases to support those holdings. 


It is true that the rights of employers and employees to con- 
duct their economic affairs and to compete with others for a 
share in the products of industry are subject to modification or 
qualification in the interest of the society in which they exist. 
This is but an instance of the power of the State to set the limits 
of permissible contest open to industrial combatants. It does not 
follow that the State in dealing with the evils arising from in- 
dustrial disputes may impair the effective exercise of the right 
to discuss freely industrial relations which are matters of public 
concern.** 


This indicates that the Court in discussing “conduct of their af- 
fairs” meant other than speech activities. It further indicated that the 


29 
- oy note 5 at p. 113. 


31 Supra note 4 at p. 103. The Court refers in this paragraph to the dissent 
by Mr. Justice Brandeis in the Duplex case, supra note 14 at p. 488. 





EDITORIAL NOTES 293 


Court did not wish to be misunderstood to the effect that it was in- 
corporating any non-speech labor activity into the constitutionally pro- 
tected free speech. 

Mr. Justice Murphy’s second statement follows the Court’s rejec- 
tion of the doctrine that picketing connoted violence.** 


We are not now concerned with picketing en masse or other- 
wise conducted which might occasion such imminent and aggra- 
vated danger to these interests as to justify a statute narrowly 
drawn to cover the precise situation giving rise to the danger.** 


This statement was in reply to Alabama’s contention that violence 
and breach of the peace were inevitable when picketing was permitted. 
Reading this statement with the others cited above, the “danger” re- 
ferred to obviously means danger of physical destruction of property 
or injury to persons. 

In summary it may be said that picketing was fitted into the pat- 
tern of other free speech under the First Amendment and that the 
“clear and present danger” test was applicable to picketing also. The 
Alabama and California anti-picketing laws, not satisfying this test, 
were therefore held unconstitutional. 


Limitations on the Doctrine 


In 1941, not quite a year after the Thornhill and Carlson decisions, 
the Supreme Court reviewed two interdictions of picketing which had 
their origin in Illinois. The first of these was Milk Wagon Drivers 
Union v. Meadowmoor Dairies, Inc.2* The controversy in that case 
involved a dispute over the “vendor system.” ** The union of milk 
drivers picketed stores which handled milk products bought from non- 
union milk peddlers who had departed from union standards. A tem- 
porary injunction, based on common law rather than on legislation, 
was granted restraining all further picketing, whether peaceful or vio- 
lent in character. A master found evidence of much violence in ad- 
dition to peaceful picketing by the union. Based on these findings, he 
recommended an injunction against all picketing. The master’s recom- 
mendations were accepted by the trial court as to the violent aspects of 
the activity but it refused to enjoin peaceful picketing. The Supreme 
Court of Illinois reversed and granted a permanent injunction. In a 
six-to-three decision, the Court through Mr. Justice Frankfurter af- 


32 Supra note 8. 

33 Supra note 4 at p. 105. 

34 312 U. S. 287, 61 Sup. Ct. 552, 85 L. ed. 836 (1941). 

35 For an analysis of the vendor system, see Mr. Justice Black’s opinion in 


Milk Wagon Drivers’ Union v. Lake Valley Farm Products, Inc., 311 U. S. 
91, 61 Sup. Ct. 122, 85 L. ed. 63 (1940). 
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firmed the judgment of the state supreme court. It was Frankfurter’s 
opinion that previous violence in connection with the particular strike 
justified a ban on even peaceful picketing in the future.** Therefore, 
if the state courts might reasonably perceive a “clear and present 
danger” in the continued picketing which might breach the peace, a 
ban on future picketing in the dispute was justified. 


. utterance in a context of violence can lose its significance 
as an appeal to reason and become part of an instrument of force. 


Such utterance was not meant to be sheltered by the Consti- 
tution.** 


In view of the dissenters’ ** belief to the contrary,®* it is noteworthy 
that the spokesman for the Court asserted: “We do not qualify the 
Thornhill and Carlson decisions. We reaffirm them.” * Reference 
then was made to the second statement of Mr. Justice Murphy in the 
Thornhill case discussed previously,“ and the conclusion was that 
this injunction was equivalent to “a statute narrowly drawn,” declared 
as constitutionally permissible in the Thornhill case. 

The minority, however, felt that this was an unreasonable restraint 
on picketing. They felt that a state could not reasonably infer that 
past violence would lead to future acts of violence. 


If the fear engendered by past misconduct coerces storekeepers 
during peaceful picketing, the remedy lies in the maintenance of 
order, not in the denial of free speech. . . .* 


On the same day, the Justices who dissented in the Meadowmoor 
case joined with Mr. Justice Frankfurter in American Federation of 
Labor v. Swing * and struck down a state court injunction which was 
motivated by the fact that the picketing was by persons not in a proxi- 
mate relation of employment. Here, the union seeking to force a non- 
union beauty shop operator to employ union labor peacefully picketed 
his shop. The sole issue was held to be whether “the constitutional 
guarantee of freedom of discussion [was] infringed by the common 
law policy of a state forbidding resort to peaceful persuasion through 
picketing merely because there is no immediate employer-employee 
dispute?” “* The Court’s answer to this question was “yes.” In 


36 Supra note 34 at p. 294. 
87 Jd. at p. 293. 
38 Dissenting opinions by Justice Black with whom Justice Douglas concurred, 

and by Justice Reed. 

39 Justice Reed wrote: “If picketing is prohibited here, the right maintained 

by Thornhill v. Alabama collapses on the first attack.” Jd. at p. 320 
40 Jd. at p. 297. 

41 Supra note 33. 

42 Supra note 34 at p. 319 

43 312 U. S. 321, 61 Sup. Ct. 568, 85 L. ed. 855 (1941). 

44 Id. at p. 323. 
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other words, the Thornhill doctrine was held to embrace picketing by 
strangers even when no labor dispute existed between an employer 
and his employees. In observing that Illinois had too narrowly in- 
terpreted the labor relationship, Mr. Justice Frankfurter stated: 


A state cannot exclude workingmen from peacefully exercising 
the right of free communication by drawing the circle of economic 
competition between employers and workers so small as to con- 
tain only an employer and those directly employed by him. The 
interdependence of economic interest of all engaged in the same 
industry has become commonplace.** 


This decision had the same prohibitory effect on the use of injunc- 
tions by state courts to suppress peaceful picketing as the Norris- 
LaGuardia Anti-Injunction Act ** had on injunctions issued by fed- 
eral courts in labor disputes. It is interesting to note that under the 
federal law the term “labor dispute,” is not limited to a direct em- 


ployer-employee relationship.** The significance of the Swing case 
was that it served the purpose of the Norris-LaGuardia Act on the 
state level by outlawing state court injunctions against peaceful 
“stranger” picketing. 

In the Thornhill case, the Court had indicated that the states could 
regulate abuses of picketing. Whether such abuses pertained to the 
methods employed or extended to the purposes for which picketing 


was conducted was the question. In Meadowmoor and Swing, the 
Court expressed itself on the methods employed. In the following 
year, the Court dealt with the second problem: the effect on peace- 
ful picketing which had been conducted for a purpose which the state 
considered improper. In considering this aspect of picketing, the 
Court foreshadowed its position taken in the recent cases; namely, 
that state policy controls. 

The two 1942 picketing cases, Carpenters and Joiners Union of 
America v. Ritter’s Cafe*® and Bakery and Pastry Drivers and 
Helpers Local 802 v. Wohl* arose in Texas and New York re- 
spectively. Both of these cases merit consideration in determining the 
present status of constitutionally protected picketing. In the Ritter 
case, the Supreme Court divided five to four in approving the injunc- 
tion issued in Texas. In this case, Ritter who owned a restaurant 
employing only union members contracted with a building contractor, 
Plaster, to erect a building one and a half miles distant. The contract 


45 Td. at p. 326. 

46 Supra note 18. 

47 Ratnor and Come, supra note 19. Interesting also because it was the then 
Professor Frankfurter who suggested this expansion of the industrial conflict 
area, cf. supra note 17, and text following. 

48315 U. S. 722, 62 Sup. Ct. 807, 86 . ed. 1143 (1942). 

49 315 U. S. 769, 62 Sup. Ct. 816, 86 L. ed. 1178 (1942). 
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did not specify that union labor was to be used. When the contractor 
hired non-union labor, the Carpenter’s Union commenced to picket 
Ritter’s cafe in order to force him to require Plaster to hire union 
men exclusively. As a consequence of the picketing, union truck 
drivers refused to make deliveries, and members of other unions re- 
fused to patronize Ritter’s restaurant. The Texas courts held the 
union’s actions interfered with the free pursuit of business enterprise, 
and therefore violated the state anti-trust statute. The main issue of 
the case, as stated by the Supreme Court, was: 


. whether the Fourteenth Amendment prohibits Texas 
from drawing this line in confining the area of unrestricted in- 
dustrial warfare [in order to] . . . localize industrial conflict by 
prohibiting the exertion of concerted pressure directed at the 
business, wholly outside the economic context of the real dispute, 
of a person whose relation to the dispute arises from his busi- 
ness dealings with one of the disputants.*° 


The Court concluded that the Texas action was not prohibited by 
the Fourteenth Amendment. To reach this decision, Mr. Justice 
Frankfurter, who wrote the opinion had to distinguish the Wohl case, 
decided the same day. The Wohl case concerned the rights of a union 
to picket bakeries and a retailer that did business through independent 
peddlers who refused the union’s demands that they join and employ 
a union member to relieve them one day a week. For the union to 
picket the bakeries and the retailers of bakery products “. . . would 
only be following the subject-matter of their dispute.” ** The Ritter 
case, on the other hand, involved the picketing of “. . . an estab- 
lishment which industrially has no connection with the dispute.” 
Plaster, the building contractor, was labor’s real antagonist, not 
Ritter, the cafe owner. While secondary picketing was not consid- 
ered unlawful, the Court made it clear that the picketing was enjoin- 
able as illegal when there was this combination of circumstances: 
unrelated character of the industry directly affected and the geo- 
graphical distance of the picketing from the area of dispute. Here was 
an assimilation of picketing with weapons of economic warfare, not 
with free speech. Therefore the argument amounted to a retreat from 
the earlier identification of picketing and free speech. The Court was 
put in the position of saying that picketing is free speech and as such 
is constitutionally protected, but that it is subject to certain restric- 
tions because it is something more—a form of economic pressure. 
The spokesman’s concern to protect neutral entrepreneurs from the 


50 Supra note 48 at p. 726. 
51 Jd. at p. 727. 
52 Ibid. 
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effects of labor warfare resulted in allowing the state to confine picket- 


ing within the industrial area immediately involved. To this effect, he 
wrote: 


Restriction of picketing to the area of the industry within which 
a labor dispute arises leaves open to the disputants other tra- 
ditional modes of communication. To deny to the states the 
power to draw this line is to write into the Constitution the no- 
tion that every instance of peaceful picketing—anywhere and 
under any circumstances—is necessarily a phase of the contro- 
versy which provoked the picketing. Such a view of the Due 
Process Clause would compel the states to allow the disputants 
in a particular industrial episode to conscript neutrals having no 
relation to either the dispute or the industry in which it arose.** 
(Italics supplied.) 


Therefore, states were privileged to outlaw picketing which crossed 
the boundary lines of the industry in which the dispute originally 
arose. The clear and present danger test was to be left out of con- 
sideration since picketing could be enjoined on other grounds. In 
commenting on this case, one writer asserts: 


Thus the Court while reiterating that picketing is a phase of the 
constitutional right of free utterance seems to come to a con- 
clusion in the decision itself that makes picketing a stepchild in 
the First Amendment family. The tone of the majority opinion 
moreover even suggests illegitimacy. Here we have a major de- 
parture from established constitutional doctrine.** 


Mr. Justice Black, with whom Justices Douglas and Murphy 
joined, dissented on the ground that the union should have the right 
to influence the contractor through the cafe owner who employed him. 
The constitutional right of freedom of expression, concluded the 
Justice, could not be curtailed simply because it might be exercised 
elsewhere. Mr. Justice Reed dissented separately, arguing that 


“ 
. 


. in balancing social advantages . . . the preservation of free 
speech in labor disputes was more important than the freedom of en- 
terprise from the burdens of the picket line . . .”™ 

In the Wohl case, the injunction granted by the New York court 
on the ground that no “labor dispute” existed was set aside by the 
Supreme Court because it infringed the constitutional right of free 
speech, which protects even secondary picketing. However, the far- 
reaching significance of this case was limited by the Ritter case. The 
W ohl decision rested in part on the circumstances that there was no 


53 Id. at pp. 727-728. 
54 Armstrong, Where Are We Going With Picketing (1948) 36 Cat. L. Rev. 


i 4 
55 Supra note 48 at p. 738. 
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other way readily to publicize the dispute °* and in part because the 
Court felt that the effects on strangers to the dispute were slight. This 
latter aspect of the opinion led Justices Black, Douglas, and Murphy, 
in a separate concurring opinion, to express the fear that the case 
could be interpreted so as to permit picketing only when it was in- 
effective. 

It appears from the cases considered that the Supreme Court in 
Thornhill, Carlson, and Swing transformed the power of state courts 
to enjoin picketing to a privilege or license. In the Meadowmoor, 
Ritter, and Wohl cases the Court returned to the states the privilege 
of enjoining not only picketing enmeshed in violence but picketing 
for results that may be contrary to state public policy as long as the 
Supreme Court does not believe the constitutional right is substan- 
tially impaired.*’ 

In the cases thus far discussed, the question of the truthfulness of 
the picketer’s signs was not raised; however in Cafeteria Employees 
Union v. Angelos ** the issue of false representation was present. The 
facts of this case disclose that an owner of a cafeteria without other 
employees was picketed by a cafeteria employees union in an effort 
to unionize it. The picketing was peacefully conducted by a single 
person at a time. The sign carried by the pickets gave the impression 
that the respondents were “unfair” to organized labor and that the 
pickets had been previously employed by the cafeteria. It was also 
found that the pickets told prospective customers that to patronize the 
cafeteria would aid the cause of Fascism. The trial court found that 
no labor dispute existed within the meaning of New York’s “little 
Norris-LaGuardia Act” *® and granted an injunction. Upon review, 
the Supreme Court again speaking through Mr. Justice Frankfurter 
reversed the New York court and found the picketing protected by 
the free speech guarantees of the Constitution. For the unanimous 
Court, he wrote: 


- + « to use loose language or undefined slogans that are part 
of the conventional give-and-take in our economic and political 
controversies—like “unfair” or “fascist”—is not to falsify facts.® 


56 Supra note 51. 

5t Schlusselberg, The Free Speech Safeguard for Labor Wey (1945) 
34 Ky. L 4‘, f- 3; Larson, May Peaceful Picketing be Enjoined (1944) 22 Tex. 
L. Rev. 392; Jaffe, In Defense of Supreme Court's Picketing Doctrine (1943) 
41 Mic. L. Rev. 1037. 

58 320 U. S. 293, 64 Sup. Ct. 126, 88 L. ed. 58 (1943). This case and Cafe- 
teria Employees Union v. Tsakires were “decided in one opinion. The only 
difference in the facts of the Tsakires case was that the pickets hurled insults at 
potential customers of the restaurant. 

59N. Y. Laws Ch. 477, Sec. 876-a. 

60 Supra note 58 at p. 295. 
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The Court also pointed out that the state court erred when it as- 
sumed that because a controversy does not come within the scope of 
state legislation limiting the issue of injunctions, “efforts to make 
known one side of an industrial controversy by peaceful means may 
be enjoined.” ** The right to picket peacefully insofar as it was pro- 
tected as free speech rested, not on the state statute, but on the Con- 
stitution. 

Thus the Court’s opinion reaffirmed the logic of the Senn-Thornhill- 
Carlson-Swing approach to the problem of picketing and a return to 
its tradition. 

So the problem rested for six years. Then, in 1949, came Giboney 
v. Empire Storage and Ice Company.® This case made it clear to the 
labor movement that the Supreme Court would allow the states great 
freedom to legislate on the subject of labor relations. Similar to the 
Wohl case, Giboney involved a primary dispute between a union and 
individual ice peddlers. A union, which included retail ice peddlers 
who drove their own trucks, sought to induce non-union ice peddlers 
to become members. The union obtained agreements from the local 
ice wholesale distributors not to sell to the non-union peddlers. Upon 
the refusal of the Empire Storage and Ice Company to execute such 
an agreement its plant was peacefully picketed. Unionized truck 
drivers refused to cross the picket line, and Empire, whose business 
decreased 85%, obtained an injunction against the picketing. The 
Missouri Supreme Court affirmed on the ground that picketing to 
compel Empire to refrain from selling to non-union drivers was in 
violation of the state’s anti-trust statute, and that an agreement by 
Empire to refuse to make such sales would violate the same statute. 
On appeal, in a decision written by Mr. Justice Black, the Supreme 
Court affirmed the ruling of the Missouri court on the ground that 
the activity of which this picketing was part was criminal under a 
valid state statute. He said: 


We think the circumstances here and the reasons advanced by 
the Missouri courts justify restraint of the picketing which was 
done in violation of Missouri’s valid law for the sole immediate 
purpose of continuing a violation of law. In holding this, we are 
mindful of the essential importance to our society of a vigilant 
protection of freedom of speech and press. Bridges v. California, 
314 U. S. 252, 263. States cannot consistently with our Consti- 
tution abridge those freedoms to obviate slight inconveniences or 
annoyances. Schneider v. State, 308 U. S. 147, 162. But pla- 
cards used as an essential and inseparable part of a grave offense 
against an important public law cannot immunize that unlawful 


61 Jd. at pp. 295-296. 
62 336 U. S. 490, 69 Sup. Ct. 684, 93 L. ed. 834 (1949). 
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conduct from state control. Virginia Electric Co. v. Board, 319 

U. S. 533, 539; Thomas v. Collins, 323 U. S. 516, 536, 537, 538, 

: 539-540. Nor can we say that the publication here should not 

have been restrained because of the possibility of separating the 
picketing conduct into illegal and legal parts. Thomas v. Collins, 
supra, at 547. For the placards were to effectuate the purposes 
of an unlawful combination, and their sole, unlawful immediate 
objective was to induce Empire to violate the Missouri law by 
acquiescing in unlawful demands to agree not to sell ice to non- 
union peddlers." 


In this case, Mr. Justice Black, a dissenter in the Ritter case, seemed 
to move in the direction of treating picketing as an aspect of the larger 
problem of the power of the states to regulate their economic life. In 
both the Ritter and Giboney cases, the Court was presented with the 
problem of picketing held by a lower court to be in violation of a 
state anti-trust statute. However, in the Ritter case, the Court went 
further and rested its decision on the fact that the picketing was not 
limited to the industrial area in which the dispute arose. In Giboney, 
the picketing was within the area of the industry in which the dispute 
arose; yet the Court upheld the injunction since the picketing was in 
violation of the anti-trust statute. 

Mr. Justice Black’s opinion carried things further. The basic issue 
in the case, he pointed out, involved the question of: 




































































. whether Missouri or a labor union has paramount con- 
stitutional power to regulate and govern the manner in which 
certain trade practices shall be carried on . . . Missouri has by 
statute regulated trade one way. The appellant union members 
have adopted a program to regulate it another way... . We 
hold that the state’s power to govern in this field is paramount, 
and that nothing in the constitutional guaranties of speech or 
press compels a state to apply or not to apply its anti-trade- 
restraint law to groups of workers, businessmen or others. 





























A ruling for the union would have meant either that the union’s 
power to regulate trade was superior to the state’s, or that the state’s 
anti-trust laws did not apply to unions. While unions are generally 
exempt from the operation of the federal anti-trust laws, they are 


63 Jd. at pp. 501-502. 

64 Id. at p. 504. 

65 In United States v. Hutcheson, 312 U. S. 219, 61 Sup. Ct. 463, 85 L. ed. 788 
(1941), Mr. Justice Frankfurter, speaking for the majority, reasoned that since 
the Norris-LaGuardia Act rendered unenjoinable the activities of labor unions 
so far as federal courts were concerned, Congress thereby indicated its inten- 
tion not to consider criminal the acts of workers. He argued that the Sherman 
Act could only be read in conjunction with Section 20 of the Clayton Act and 
the Norris-LaGuardia Anti-Injunction Act. However, Mr. Justice Frankfurter 
indicated that the labor unions were not entirely free from the operation of the 
Sherman Act: “So long as a union acts in its self interest and does not combine 
with non-labor groups, the licit and the illicit under §20 are not to be dis- 
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not exempt from state anti-trade-restraint laws unless the statutes 
expressly so provide. 

The Giboney case therefore may be taken to stand for the propo- 
sition that the Court will more readily sustain restrictions on picket- 
ing for objectives which are unlawful. If a state has validly exercised 
its power to define a certain objective as unlawful, any means de- 
signed directly to achieve that objective becomes necessarily unlawful, 
unless the regulation is a disguised attempt to strike at the heart of a 
constitutionally protected ‘right. 


The Recent Cases Examined 


On May 8, 1950, the Supreme Court multiplied its precedents by 
approving in three separate cases the power of state courts to enjoin 
peaceful picketing which was for objectives defined as unlawful by 
state statutes or common law principles. The Hughes and Gazzam 
cases applied the principle of the Giboney case to one situation where 
the state policy was laid down by the judiciary, not the legislature, 
and to another where the state statute had not made the prohibited 
conduct criminal. 

In the Gazzam case,®* approximately fifteen persons, not members 
of any union, were employed by a hotel operator in the State of Wash- 
ington. Representatives of the union had requested a contract be- 
tween the employer and the union which would have required his em- 
ployees to join the union. He refused to execute such an agreement 
on the ground that to do so would require him to coerce his employees 
to join a union, contrary to state law. At a meeting of the employees, 
of the eleven voting, nine voted against joining the union, whereupon 
Gazzam was again requested to sign the contract. Upon his refusal, 
picketing of the hotel by the union was commenced. The employer 


tinguished by any judgment regarding the wisdom or unwisdom, the rightness 
or wrongness, the selfishness or unselfishness of the end of which the particular 
union activities are the means.” Jd. at p. 232. This doctrine was applied in 
Allen-Brad Co. v. International Brotherhood of Electrical Workers, 325 
U. S. 797, 65 Sup. Ct. 1533, 89 L. ed. 1939 (1945). In this case an agreement 
between the union and electrical contractors and manufacturers resulted in a 
practical monopoly of the New York electrical market. Through closed shop 
arrangements with the contractors and manufacturers, the union could dictate 
the terms of, and charges for, the performance of work, by refusing to work 
on materials made outside the area and by exclusive membership practices. The 
market thus was secured against would-be competitors. Mr. Justice Black, for 
the Court, permitted the imposition of an injunction ending this situation, on 
the ground that there was a conniving between the union and “non-labor groups.” 
But cf. Hunt v. Crumboch, 325 U. S. 821, 65 Sup. Ct. 1545, 89 L. ed. 1954 
(1945). For a full discussion of these cases see Gilkey, Mr. Justice Frankfurt- 
er’s Interpretation of the Constitutional Rights of Labor in a Statutory Con- 
text with Special Attention to Picketing and Associated Union Activity (1950) 
18 Kan. City L. Rev. 1, 134-141. 


66 Supra note 1. 
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was placed on the union’s “We Do Not Patronize List” and single, 
intermittent, and peaceful pickets patroled the hotel carrying signs 
reading: “Enetai Inn—Unfair to Organized Labor.” The employer 
thereupon secured an injunction. Upon appeal to the Supreme Court, 
Mr. Justice Minton, speaking for a unanimous Court, held that a 
state court may constitutionally enjoin picketing designed to induce 
an employer to coerce his employees into joining the picketing union, 
where such coercion violates a state statute.* 

The union claimed that the state supreme court had based its de- 
termination of coercion solely upon the absence of a direct employer- 
employee relationship. In proof of its claim, the union pointed out 
that the Washington court had expressly overruled two previous de- 
cisions ®* rendered by it which had declared, in accordance with 
American Federation of Labor v. Swing, that peaceful picketing, even 
in the absence of a direct employer-employee dispute, was protected 
by the right of freedom of speech, regardless of the common law of a 
state or the wording of a state anti-injunction act and its interpre- 
tation by the state courts and that the judges of a state were under a 
duty to follow that decision, like any other of the Supreme Court, in- 
terpreting the Federal Constitution. Therefore, if such was the 
basis, the state court’s decision was contrary to the Swing decision. 
However, the injunction sought and granted was only against com- 
pelling Gazzam to coerce his employees. Mr. Justice Minton clearly 
indicated that at least he would have decided the case differently had 
the injunction been intended to prevent picketing for organizational 
purposes. 

Respondent does not contend that picketing per se has been 
enjoined but only that picketing which has as its purposes vio- 
lation of the policy of the state. There is no contention that pick- 
eting directed at employees for organizational purposes would be 

violative of that policy. The decree does not have that effect.” 


67 WasH. Rem. Rev. Strat. (1940) Supp. § 7612-1 which provides in part, 
that the worker shall have “. . . full freedom of association, self-organization, 
and designation of representatives of his own choosing, to negotiate the terms 
and conditions of his pt «i and that he shall be free from interference, 
restraint, or coercion of employers of labor, or their agents, in the designation 
of such representatives . . . for the purpose of collective bargaining or other 
mutual aid or protection; . . .” (Italics supplied.) 


68 O’Neil v. Building Service Employees International Union, 9 Wash. (2d) 
507, 115 P. (2d) 662 (1941), and S. and W. Fine Foods, Inc. v. Retail Delivery 
Drivers Union, 11 Wash. (2d) 262, 118 P. (2d) 962 (1941). 


69 Petition to Supreme Court for Writ of Certiorari and Brief in Support of 
Petition, pp. 2-3, 15 


70 Supra note 1 at pp. 539-540. 
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The ground on which the union attempted to distinguish the Gib- 
oney case, that therein the state law had criminal sanctions, was con- 
sidered immaterial by the Court.” 

In a separate concurring opinion, Mr. Justice Black stated that this 
case was controlled by the principles announced in Giboney v. Empire 
Storage & Ice Company evidently referring, inter alia, to his state- 
ment that the declared policy of the state controlled rather than union 
policy.”* Clearly a state legislature must have the power to determine 
which acts are to be held contrary to public policy. But what are the 
limits of this power? Suppose a state legislature declared that all 
picketing, or picketing for organizational purposes, was contrary to 
public policy? Presumably the Supreme Court would hold that such 
a statute violated the Fourteenth Amendment. 

The Hughes case*™* presents a much more troublesome problem. 
Here no state statute prohibited the action taken. The courts of Cali- 
fornia had, however, declared as improper racial discrimination by 
labor unions, under certain circumstances."* 

In the Hughes case, officers of a Negro organization requested that 
a grocery store operated by Lucky Stores, Inc. hire Negro clerks to 
fill alt future vacancies until the ratio of Negro employees to total 
jobs should correspond to the ratio of Negro customers to total trade 
—about 50 per cent. Upon the management’s refusal, the organiza- 
tion peacefully picketed the store with placards reading: “Lucky 
Won’t Hire Negro Clerks In Proportion To Negro Trade—Don’t 
Patronize.” When the employer obtained an injunction, the picketers 
wilfully disobeyed and were subsequently found guilty of contempt. 

Upon appeal, Mr. Justice Frankfurter, for a unanimous Court, up- 
held the injunction against picketing designed to force an employer 
to hire Negroes on a proportional basis. 

One of the significant features of this case is the clarity with which 
the fundamental issues were presented. There were virtually none 
of the disconcerting collateral items which have so commonly affected 
the outcome of picketing cases. There was no violence as in the 
Meadowmoor case. There was no attack upon economic neutrals by 
way of a secondary boycott as in the Ritter case. No white employee 


71 “Tt is not the presence of criminal sanctions which makes a state policy ‘im- 
portant public law.’” Jd. at p. 540. 


72 Supra note 64. 
73 Supra note 3. 


74 Williams v. International Brotherhood of Boilermakers, 27 Cal. (2d) 586, 
16 FO oe. (1946) ; James v. Marinship Corp., 25 Cal. (2d) 721, 155 P. 
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faced discharge under the organization’s proposal.”* Furthermore, the 
injunction itself was limited to picketing for the object of propor- 
tional hiring and thus introduced no additional controversy. The case 
therefore was an ideal one to point up the basic problems involved in 
picketing. 

The case invites comparison with New Negro Alliance v. Sanitary 
Grocery Co."* which came to the Court under the Norris-LaGuardia 
Act. This case also involved picketing by Negroes in the interests of 
proportional hiring. In the New Negro Alliance case, the Supreme 
Court ruled that such a situation was a labor dispute and that no 
injunction could be granted: 

The desire for fair and equitable conditions of employment on 
the part of persons of any race, color, or persuasion, and the re- 
moval of discriminations against them by reason of their race or 
religious beliefs is quite as important to those concerned as fair- 
ness and equity in terms and conditions of employment can be to 
trade or craft unions or any form of labor organization or asso- 
ciation. Race discrimination by an employer may reasonably be 
deemed more unfair and less excusable than discrimination 
against workers on the ground of union affiliation.”* (Italics 
supplied.) 

When the Hughes case was being considered by the California dis- 
trict court of appeal, the court, denying the injunction, ruled in a 
unanimous opinion : 

The public policy of this state, as declared by the courts, is in 


exact accord with the statutory policy of the Norris-LaGuardia 
Act as interpreted in the New Negro Alliance case." 


In reversing the district court of appeals, the Supreme Court of 
California merely said, on this issue: 


There has been some suggestion that the case of New Negro 
Alliance . . . is in some way in point in this litigation. . . . 


™In A. S. Beck Shoe Corp. v. Johnson, 153 Misc. 363, 274 N. Y. S. 946 
(1934), white employees were to be discharged in order to hire Negroes. 


16 Supra note 24. 


17 A society for the advancement of the position of Negroes picketed plain- 
tiff’s stores in a Negro neighborhood in Washington, D. C., because the man- 
agement refused to employ Negroes in clerical and managerial positions. Mr. 
Justice Roberts who wrote the majority opinion for the Supreme Court said: 
“We think the conclusion that the dispute was not a labor dispute within the 
meaning of the [Norris-LaGuardia] Act because it did not involve terms and 
conditions of employment in the sense of wages, hours, unionization or better- 
ment of working conditions is erroneous.” Supra note 24 at pp. 559-560. 


78 Td. at p. 561. 
7° Hughes v. Superior Court, 82 Cal. App. 491, 503, 186 P. (2d) 756 (1947). 
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But there is no serious contention that the Norris-LaGuardia Act 
. operates in this case to divest the state courts of jurisdic- 
tion in the premises. . . .*° 


The Supreme Court did not discuss the New Negro Alliance case 
at all but cited it, inter alia, as having presented an issue of discrimi- 
nation against Negroes in employment. 

It is, of course, recognized that the federal statute does not control 
here, but it is respectfully submitted that the spirit of the New Negro 
Alliance decision was totally missed. The Supreme Court did some- 
thing more than find a technical “labor dispute” to exist within the 
meaning of the Norris-LaGuardia Act. Mr. Justice Roberts’ opinion 
held that Negroes in such a case are seeking substantially the same 
economic ends and asserting substantially the same rights as mem- 
bers of a labor union. It held that picketing in such a case is reason- 
ably relevant to labor conditions.** 

It would be difficult to imagine a more direct occasion for the ap- 
plication of the free speech doctrine than in the Hughes case inas- 
much as the conduct of the defendants was about as close to simple 
communication of ideas as picketing could ever be. And yet, Mr. 
Justice Frankfurter said: 


The policy of a State may rely for the common good on the 
free play of conflicting interests and leave conduct unregulated. 
Contrariwise, a State may deem it wiser policy to regulate. 
Regulation may take the form of legislation, e. g., restraint of 
trade statutes, or be left to the ad hoc judicial process, ¢. g., 
common law mode of dealing with restraints of trade. Either 
method may outlaw an end not in the public interest or merely 
address itself to the obvious means towards such end. The form 
the regulation should take and its scope are surely matters of 
policy and, as such, within a State’s choice. 

If because of the compulsive features inherent in picketing, 
beyond the aspect of mere communication as an appeal to reason, 
a State chooses to enjoin picketing to secure submission to a de- 
mand for employment proportional to the racial origin of the then 
customers of a business, it need not forbid the employer to adopt 
such a quota system of his own free will. A State is not required 
to exercise its intervention on the basis of abstract reasoning. 
The Constitution commands neither logical symmetry nor ex- 
haustion of a principle.** 


In holding that it was immaterial “that California’s policy is ex- 
pressed by the judicial organ of the State rather than by the legis- 


80 Hughes v. Superior Court, 33 Cal. (2d) 850, 856, 198 P. (2d) 885 (1948). 
81 Supra note 78 and text. 
82 Supra note 3 at p. 468. 
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lature . . .,”** Mr. Justice Frankfurter relied on cases which did 
not present the question which was before the Court. These cases 
held that in the absence of express legislative pronouncement, a state’s 
practice may make something lawful,®* or that the Supreme Court is 
bound by a state court’s interpretation of its own law.** None of 
these cases considered a declaration by a state court that certain con- 
duct was contrary to state policy where no statute existed for the 
court’s interpretation. 

That the Court’s decision in the Hughes case was unanimous * is 
surprising, for it would appear that the members would differ on the 
nature of the actions that state courts, without constitutional hin- 
drance, could declare unlawful. In the light of pronouncements in 
Bridges v. California," there was reason to believe that restrictions 
imposed on labor as a result of legislative enactment would receive 
more sympathetic treatment, than common law judgments. The Court 
pointed out that such judicial statements do not come to it “ 
encased in the armor wrought by prior legislative deliberation.” ** 
According to Mr. Justice Black’s reasoning in the Bridges case, a 
pronouncement by the legislature on labor utterances would withstand 
constitutional attack in a way that common law principles laid down 
by judges never could. 

The Hughes case exemplifies this problem. Thus if California had 
a law, like that of other states,*® prohibiting racial discrimination by 
employers, to have acceded to demands to employ Negroes would 
have led Lucky Stores, Inc. to have violated the statute. This em- 
ployer would have found himself in the same position as the em- 
ployer in the Gazzam case and the wholesaler in the Giboney case. 

The Hughes case also indicates that the Supreme Court is to draw 
no distinction between publicity picketing and signal picketing. At 

83d. at p. 466. 

84 Snowden v. Hughes, 321 U. S. 1, 64 Sup. Ct. 397, 88 L. ed. 497 (1944) ; 
Nashville C. & St. L. Railway v. Browning, 310 U. S. 362, 60 Sup. Ct. 968, 84 
L. ed. 1254 (1940). 

85 Skiriotes v. State of Florida, 313 U. S. 69, 61 Sup. Ct. 924, 85 L. ed. 
1193 (1941); Hebert v. State of Louisiana, 272 U.S. 312, 47 Sup. Ct. 103, 71 
Is Yo = (1928) Castillo v. McConnico, 168 U. S. 674, 18 Sup. Ct. 229, 42 

86 Justices Black, Minton, and Reed concurred separately on the basis of the 
decision in the Giboney case. Mr. Justice Reed stated further that he under- 
stood the California court to hold that “discrimination in favor of persons of the 
Negro race” was unlawful. Mr. Justice Douglas 3 no part in this case. 

ef 314 U. S. 252, 62 Sup. Ct. 190, 86 L. ed. 192 (1941). 

88 Jd. at p. 261, quoted with approval i in American Communications Associa- 
tion, C.I.O. v. Douds, 339 U. S. 382, 70 Sup. Ct. 674, —— L. ed. —— (1950). 

89 Conn. Gen. Stat. Ch. 346 (1947), Mass. Ann. Laws Ch. 386 (1946), 
N. J. Star. Ann. Ch. 169 (1945), N. Y. Crv. Prac. Act Ch. 118 (1945). 

In his dissent, California’s Supreme Court Judge eee suggested the 


demarcation. Supra note 80 at p. 860. The primary purpose of signal picketing 
is to notify union members and members of affiliated unions not to work in the 
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least one writer suggests that the distinction is “practicable and that 
the constitutional status of picketing depends, largely but not exclu- 
sively, on whether the ‘publicity’ or ‘signal’ aspect predominates.” * 
This writer feels that an economic concomitant of picketing, which is 
important, is the sanction invoked against workers who disregard 
the picket line. “In such cases the picket line is not a method of se- 
curing publicity nor are the pickets seeking to secure adherents by 
persuading others of the truth of what they have to say. The pickets’ 
reliance in such a case is on the sanctions inherent in the discipline 
and organized economic power of their union.” On the other hand, 
economic sanctions play very little part in peaceful picketing directed 
toward the general public. “It is the message which influences not 
obedience through fear or economic reprisals.” It appeals to the 
public’s reason, emotion, or prejudices. 

However, if the Court had desired to establish this distinction, the 
Hughes case could have served this purpose. The picketing involved 
gave no “signal” to any labor groups that sanctions would be invoked 
if the picket line was crossed; it was publicity picketing solely. 

The third of the cases decided on May 8, 1950, Internation! Broth- 
erhood of Teamsters v. Hanke,** involved members of a partnership, 
operating a used-car business without the aid of employees, who were 
requested by the Automobile Drivers and Demonstrators Union to 
conform to certain business hours set forth in an agreement between 
the union and a local association of automobile dealers. The partners, 
until the time of this request, had been members of the International 
Brotherhood of Teamsters, which chartered the requesting union, but 
had never belonged to the Independent Automobile Dealers Associa- 
tion of Seattle. Upon refusal by Hanke to accede to the union’s re- 
quest, peaceful picketing ensued. Held, by the Supreme Court that 
the constitutional guaranty of free speech does not prevent an injunc- 
tion against such picketing. 

This time the Court was not unanimous ™ as in the Gazzam and 


picketed place or to cross the picket line for any purpose because the union is 
bringing economic weapons to bear on the employer. In addition to the element 
of publicity, “such picketing may be fairly described as the signal by which the 
union makes the economic power.” Cox, The Influence of Mr. Justice Murphy 
on Labor Law (1950) 48 Micu. L. Rev. 767, 790 

91 Cox, supra note 90. 

92 Td. 

98 Supra note 2. This case and Automobile Drivers and Demonstrators 
Local Union vy. Cline were decided in one opinion. As conditions to removal of 
the picket line, the union demanded that Cline agree to keep his business closed 
after 1 p.m. on Saturdays and to hire a member of the union as a salesman. 
This latter condition was not present in the Hanke case. 

%4 The dissenters were Justices Black, Minton, and Reed. Mr. Justice Doug- 
las did not participate, but probably would have joined the dissenters, if he 
had. Mr. Justice Clark concurred in the result only. 
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Hughes cases. Mr. Justice Frankfurter, for the majority, upheld the 
injunction on the ground that the state court had the right “to strike 
a balance between the constitutional protection of the element of com- 
munication in picketing and ‘the power of the State to set the limits 
of permissible contest open to industrial combatants.’” ** He stressed 
the “relatively small interest of the unions” since “of the 115 used-car 
dealers in Seattle maintaining union standards all but ten were self- 
employers with no employees.” ** He distinguished some of the earlier 
cases on the ground that therein the state courts had not expressly 
declared the objective for which they enjoined the picketing as un- 
lawful. Though the opinion in the Hanke case indicated that the 
picketing was enjoinable because it was conducted for an unlawful 
purpose or object, neither the Washington court nor the Supreme 
Court specified what the unlawful objects were. As counsel for the 
union declared: 

Is the picketing of self-employers in an industrial controversy 
of itself, regardless of purpose, an evil or unlawful object? Or is 
such picketing evil or unlawful because its purpose was to with- 
draw from self-employers union patronage and thereby persuade 
them to observe union hours? Or was the picketing in these 
cases unlawful because the pickets noted the automobile license 
numbers of respondent’s patrons and in a single instance one of 
the respondents’ driveways was obstructed by the picket? Or 
was the picketing unlawful because it was effective? * 


The spokesman for the Court, after quoting the Washington Su- 
preme Court’s reason for its decision said: 


We are, needless to say, fully aware of the contentious nature 
of these views. It is not our business even remotely to hint at 
agreement or disagreement with what had commended itself to 
the State of Washington, or even to intimate that all the relevant 
considerations are exposed in the conclusions reached by the 
Washington court. They seldom are in this field, so deceptive 
and opaque are the elements of these problems. That is pre- 
cisely what is meant by recognizing that they are within the 
domain of a State’s public policy. Because there is lack of agree- 
ment as to the relevant factors and divergent interpretations of 
their meaning, as well as differences in assessing what is the 
short and what is the long view, the clash of fact and opinion 
should be resolved by the democratic process and not by judicial 
sword. Invalidation here would mean denial of power to the 
Congress as well as to the forty-eight States.** (Italics supplied) 


But did the Court in the Hughes case not do just what the above 
statement argues against? There the “clash” was resolved by the 

95 Td. at p. 474. 

9¢ Td. at p. 477. 


87 Petition To The Supreme Court for Rehearing at p. 13. 
98 Jd. at p. 478. 
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“judicial sword” not by the legislative process. The dissenters, how- 
ever, did not emphasize this aspect. Mr. Justice Black dissented for 
the reasons given in his dissent in the Ritter case. Mr. Justice Minton, 
with whom Mr. Justice Reed joined, dissented separately. He felt 
that because the decree in this case was “not directed at any abuse 
of picketing but at all picketing, . . . to sustain [it] is contrary to 
our prior holdings, . . .” ** He also declared that: 


It seems equally clear to me that peaceful picketing which is 
used properly as an instrument of publicity has been held by this 
Court [citing the Thornhill, Carlson, Swing, Wohl, and Angelos 
cases] to be protected by the Fourteenth Amendment. I do not 
understand that in the last three mentioned cases this Court, as 
the majority in its opinion says, “held only that a State could not 
proscribe picketing merely by setting artificial bounds, unreal in 
the light of modern circumstances, to what constitutes an indus- 
trial relationship or a labor dispute.” If the states may set 
bounds, it is not for this Court to say where they shall be set, 
unless the setting violates some provision of the Federal Con- 
stitution. I understand the above cases to have found violations 
of the federal constitutional guarantee of freedom of speech, and 
the picketing could not be restrained because to do so would vio- 
late the right of free speech and publicity.?° 


Conclusion 


In view of the three recent cases and the principles enunciated by 
the Supreme Court in the earlier cases, what may be said to be the 
present status of picketing as constitutionally protected free speech? 

A direct and express outlawing of all picketing whether by statute 
or injunction violates the Constitution. 

It is evident that the “clear and present danger” test to determine 
what picketing may or may not be prohibited has been discarded. 
The paramount importance of the test diminished in the Meadowmoor 
case and completely vanished in the Ritter case. In view of this, the 
Supreme Court, presumably will view any interdiction on picketing 
in terms of whether the state has been arbitrary, capricious, or em- 
ployed an unreasonable basis. If the Court finds that the state has not 
acted in such a manner, it will permit the enjoining of picketing. 

Furthermore, the Supreme Court will not approve a ban on picket- 
ing predicated solely on the fact that picketing has occurred outside 
the employment relationship. 

However, if a state, as a valid expression of its power, has declared 
certain objectives as illegal, picketing employed to achieve these ob- 


99 Td. at p. 484. 
100 Td. at p. 482. 
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jectives may be subject thereto and therefore prohibited.* This is 
so notwithstanding the fact that if other means of publicizing the dis- 
pute, .¢., pamphlets, newspaper advertisements, radio broadcasts, 
were employed, they would be protected by the First and Fourteenth 
Amendments. It is in this area that future discussions will center, 
for the state courts surely will take the hint of the recent opinions and 
proclaim as illegal any objective towards which picketing is directed 
which they desire to enjoin. This is borne out by Mr. Justice Jack- 
son’s statement in the Wohl case inferring that the Court might have 
upheld the New York court’s injunction if it had been based on the 
illegal objectives theory.*°* In the Hanke case, Mr. Justice Frank- 
furter reminded us that “in Wohl this Court expressly noted that the 
State courts had not found that the picketing there condemned was 
for a defined unlawful object.”*°* It should be noted that the 
Gazzam, Hughes, and Hanke cases all involved stranger picketing, 
the type of picketing which had been given Constitutional immunity 
in the Swing and Angelos cases. However, the state courts in these 
latter two cases had not based their injunctions on “illegal objectives,” 
but on the lack of employer-employee relationship. The situation is 
different, therefore, when the attack is not on the method of expres- 
sion but on the objective of the picketing. 

There are certain difficulties inherent in the “objectives” test. First, 
it gives a roving commission to the courts. It becomes an open ques- 
tion as to what picketing will be prohibited. As bluntly stated by Mr. 
Justice Minton in his dissent in the Hanke case, in which Mr. Justice 
Reed joined: 


No distinction is made between what is legitimate picketing 
and what is abusive picketing.** 


101 Frantz, Peaceful Picketing for Unlawful Objective (1950) 28 N. C. L. 
Rev. 291, 294 classifies cases applying the unlawful purpose doctrine into three 
categories : “illegal result cases” (picketing, if successful would produce some 
arrangement or act which the law or public policy has attempted to prevent) ; 
“balance sheet cases” (the objective which picketing seeks to achieve is not 
considered sufficiently important or necessary to justify the harm to plain- 
tiff’s business) and “ultra vires cases” (the objective sought is “outside the 
allowable orbit of labor activity.’’) 

102 Supra note 49 at pp. 774-775. The counsel for the complainants stated 
that the basis of the decision below was revealed in a subsequent opinion of the 
New York Court of Appeals, where it was said with regard to the instant 
case: “We held that it was an unlawful labor objective to attempt to coerce a 
peddler employing no employees in his business and making approximately 
thirty-two dollars a week, to hire an employee at nine dollars a day for one day 
a week.” Opera-on-Tour v. Weber, N. Y. 348, 357, 34 N. E. (2d) 349 
(1941), cert. den. 314 U. S. 615, 62 Sup. Ct. 96, 86 L. ed. 495 (1941). Mr. 
Justice Jackson dismissed this as irrelevant by stating: “. . . this lacks the 
deliberateness and formality of a certification, and was uttered in a case where 
the question of the existence of a right to free speech under the Fourteenth 
Amendment was neither raised nor considered.” 

108 Supra note 2 at p. 480. 

104 Td. at p. 484. 
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Secondly, the “objectives” test raises problems of proof. For ex- 
ample, suppose the union in the Gazzam case states that it is picketing 
for organizational purposes and not to enlist the employer’s aid? Pre- 
sumably, this picketing would be countenanced. 

In addition, the Ritter case established another method of outlaw- 
ing picketing; namely, when such picketing crosses industrial boun- 
dary lines. 

What of picketing in those states which do not declare as illegal the 
objectives towards which the picketing is directed? The validity of a 
ban in these states will depend on whether the Supreme Court con- 
siders that the state has proscribed picketing within an “unrealistic” 
area. 

The major controversy over the right to picket centers around the 
categories of freedom of expression and economic warfare. There 
has not been developed a conceptual peg between “pure speech” and 
economic pressure and, therefore, picketing vacillates in this unde- 
fined area. 

The Justices of the Supreme Court have recognized the lack of 
complete identification between free speech and picketing. Mr. Jus- 
tice Frankfurter in the Hughes case said: 


. while picketing is a mode of communication it is insep- 
arably something more and different.*® 


and again in the Hanke case: 


. while picketing has an ingredient of communication it 
cannot dogmatically be equated with the constitutionally pro- 
tected freedom of speech.*** 

Mr. Justice Minton in his dissent in the Hanke case stated: “I 
recognize that picketing is more than speech.” +” 

And Mr. Justice Douglas concurring in the Wohl case stated: 
“Picketing by an organized group is more than free speech . . .” 7° 

If picketing is important, legislation sanctioning picketing would 
seem desirable. If the requisite political power to enact such legli- 
lation is lacking, is it the office of the judiciary to remedy the de- 
ficiency? Surely the vigorous role assumed by the legislatures in 
regulating industrial conflict militates strongly against judicial inter- 
vention. The real question is whether the courts or legislatures are 
the proper organs of labor policy. As Mr. Justice Brandeis, dissent- 
ing in the Duplex case, said: 


The conditions developed in industry may be such that those 
engaged in it cannot continue their struggle without danger to 


105 Supra note 3 at p. 464. 
106 Supra note 2 at p. 474. 
107 Jd. at p. 484. 

108 Supra note 49 at p. 776. 
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the community. But it is not for judges to determine whether 
such conditions exist, nor is it their function to set the limits of 
permissible contest and to declare the duties which the new situa- 
tion demands. This is the function of the legislature which, while 
limiting individual and group rights of aggression and defense, 
may substitute processes of justice for the more primitive method 
of trial by combat.?°° 


Perhaps, we are on the road back to government by injunction. 


Paut G. DEMBLING. 


GOVERNMENTAL REGULATION OF THE PROGRAM CONTENT OF 
TELEVISION BROADCASTING 





Hardly out of its swaddling clothes, television broadcasting has 
rapidly grown from little more than a scientific curiosity to an in- 
tegral and accepted feature of modern living since the cessation of 
hostilities in 1945. The relaxation of controls over spending and 
manufacturing, the progressive rise in the national income, and the 
solution of many technical problems of transmission have made pos- 
sible swift public recognition and an accelerated development of the 
industry. Combining as it does pictorial representation with the 
technique of radio communication, television has inevitably created 
novel legal problems not falling squarely and obviously within estab- 
lished rules. The recent case of Allen B. DuMont Laboratories, Inc. 
v. Carroll,? proscribing state censorship of motion picture film in- 
tended for broadcast by television, represents the first case to define 
in part one aspect of that field, viz., governmental control of the pro- 
gram content. 

The case arose under a Pennsylvania statute of 1915* which pro- 
vides that all motion picture film intended for exhibition in the state, 
with the exception of announcement or advertising slides and of news- 


















109 Supra note 14 at p. 488. 

1 While several stations were experimenting with visual broadcasting as early 
as 1928, the Federal Communications Commission did not authorize the com- 
mencement of commercial operation until July 1, 1941. T V Broadcast, a re- 
lease of F. C. C. Information Service, March 15, 1950, p. 2. Expansion of the 
industry was halted by the outbreak of the second world war. In 1947 there 
were only ten commercial television stations and one experimental color station 
in operation. Wortp ALMANAC, 1948, p. 580. That year 210,000 television sets 
were manufactured. See comparative figures in Wortp ALMANAC, 1950, p. 
755. By November, 1950, there was a total of 107 operating stations, serving 
26 metropolitan areas, and an estimated 9,169,300 receivers. NBC Television 
Data Chart. 

2184 F. (2d) 153 (C. A. 3d, 1950), affirming 86 F. Supp. 813 (E. D. Pa. 


3 P. L. 534, as amended, Purpon’s Pa. Stat. ANN. 1941, Tit. 4, §§ 41-58. 
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reels, must first be submitted to a state board of censors, who “.. . 
shall approve such films, reels, or views which are moral and proper; 
and shall disapprove such as are sacrilegious, obscene, indecent, or 
immoral, or such as tend, in the judgment of the board, to debase or 
corrupt morals.” * Defendants, the board of censors, issued a regu- 
lation® under the statute extending the censorship provisions to mo- 
tion picture film intended for projection or broadcast by television. 
Plaintiffs, five corporations owned by or affiliated with national tele- 
vision networks and licensed by the Federal Communications Com- 
mission to engage in the operation of television stations in Pennsyl- 
vania, brought a civil action for a declaratory judgment to determine 
the validity of the regulation. It was held by the United States Court 
of Appeals, Third Circuit, affirming the lower court decision, that 
television is in interstate commerce, and that there has been a com- 
plete occupation of the field of television regulation by Congress under 
the Federal Communications Act of 1934,° thereby precluding the 
state from regulation by censorship. 

The regulation of the board had been attacked by the broadcasters 
in their brief upon three grounds: (1) it conflicted with federal legis- 
lation in asserting regulatory power because the field had been fully 
occupied by Congress; (2) it imposed an undue and unreasonable 
burden on interstate commerce; (3) it infringed upon constitutional 
guarantees of freedom of speech and press. Both the district court 
and the court of appeals found a complete occupation of the field. 
The district court further found an undue and unreasonable restraint 
on interstate commerce, but deemed a discussion unnecessary in view 
of its holding on occupation of the field. It had also ruled as a con- 
clusion of law that the regulation was an unconstitutional abridgment 
of freedom of speech and press, but made no mention of the ques- 
tion in its opinion. These three grounds of attack will be considered 
in this note in the above order. Occupation of the field, as the ra- 
tionale of the court’s decision, will be discussed on the basis of sev- 
eral preliminary inquiries: (1) is television included within the scope 
of the Act of 1934 as an aspect of radio communication? (2) does 


4Id., § 43. 

5 The text of the regulation reads: 

“13. Miscellaneous Provisions 

(d.) Projection of motion pictures by television. All motion picture films, 
reels or views intended for projection or broadcast by television in Pennsylvania 
must first be submitted by the exchange, owner or lessee of the film, reel, or 
view for censorship purposes, and must not be projected by television in Penn- 
sylvania unless first approved by the Board and a seal issued therefor upon 
> the proper fee, and said proper approval seal displayed upon every 
showing. 


648 Srat. 1064 (1934), as amended, 42 U. S. C., §§ 151 et seg. (1946). 
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the regulation of radio by the commission include the regulation of 
program content? (3) has federal regulation of radio excluded all 
state regulation of program content? 


Federal Regulation of Program Content 


There can be no doubt that the regulation of television broadcast- 
ing was, in the contemplation of Congress, embraced within the au- 
thority of the Federal Communications Commission by the Act of 
1934. In addition to legislative history’ and the breadth of the sec- 
tions defining its purpose® and scope of application,® the comprehen- 
sive definition of radio communication in the Act and the Act’s 
administrative history seem conclusive on the question. Section 
3 (b) states: “ ‘Radio communication’ or ‘communication by radio’ 
means the transmission by radio of writing, signs, signals, pictures, 
and sounds of all kinds, including all instrumentalities, facilities, ap- 
paratus, and services (among other things, the receipt, forwarding, 
and delivery of communications) incidental to such transmission.” *° 
From its inception in 1928 when the Federal Radio Commission, 
predecessor of the Federal Communications Commission, first allo- 
cated wave lengths in the frequency spectrum for experimentation 
in visual broadcasting,’ television has been developed by private en- 
terprise under the constant surveillance of the commission.’ 

Less definitive, however, is the extent to which the commission’s 
jurisdiction over television broadcasting includes authority in the 
commission to regulate program content. In its brief the board of 
censors had argued, inter alia, that the Act was solely concerned with 
securing the fullest, most efficient use of radio facilities, and that no 


7 Report of the Senate Committee on Interstate Commerce, S. Rept. 781, 73d 
Cong., p. 1 (1934), discussing S. 3825, 73d Cong. (1934), later enacted as the 
Communications Act of 1934: “The purpose of this bill is to create a com- 
munications commission with regulatory power over all forms of electrical 
communication . ” And see Report of House oot on Interstate and 
Foreign Commerce, i. Rept. 1850, 73d Cong., p. 3 (1934). 

8§ 301 of the Act, 48 Srar. 1081 (1934), 47 U. S. C., § 301 (1946): “It is 
the purpose of this ” Act, among other things, to maintain the control of the 
United States over all the channels of interstate and foreign radio transmis- 


C5... 

*§ 2 of the Act, 48 Srar. 1064 (1934), 47 U. S. C., § 152(a) (1946): “The 
provisions of this Act shall apply to all interstate and foreign communication 
by wire or radio and all interstate and foreign transmission of energy by radio, 
which originates and/or is received within the United States, and to all persons 
engaged within the United States in such communication or such transmission 
of energy by radio, and to the licensing and regulating of all radio stations as 
hereinafter provided . 

10 48 Strat. 1065 (1934), as amended, 47 U. S. C., §153(b) (1946). 

11 See Ann. Rep. F. R. C. (1929) 28. 

12See “Allocation of Television Channels,” statement of Chairman Coy 
(1948), 1 Pike & Fischer Radio Reg. 91: 91. For supervision over experiments 
in color television, see first and second reports of the commission on color tele- 
vision issues, 1 Pike & Fischer Radio Reg. 91: 261, 91: 441 (1950). 
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jurisdiction was contemplated or granted to the commission over 
program content, and specifically none by way of censorship. As their 
main point of reliance, the board contended that Section 326 of the 
Act explicitly excluded the commission from any control over the 
very phase of the subject that the state was seeking to regulate: 


Nothing in this Act shall be understood or construed to give 
the Commission the power of censorship over the radio com- 
munications or signals transmitted by any radio station, and no 
regulation or condition shall be promulgated or fixed by the 
Commission which shall interfere with the right of free speech 
by means of radio communication. No person within the juris- 
diction of the United States shall utter any obscene, indecent, 
or profane language by means of radio communication."* 


The last sentence of this provision was later removed from this title 
of the United States Code and incorporated as Section 1464 in the 
Criminal Code.** The board in its brief argued that this indicated 
an intent by Congress to separate this subject from the supervision 
of the commission. 

This argument the court rejected, holding that provisions of the 
Act itself demonstrates that Congress was vitally concerned with the 
subject matter of programs broadcast. Sections of the Act of 1934 
provide that, in the issuance,’ the renewal,*® and the assignment or 
transfer’’ of licenses, detailed information must be submitted as to 
citizenship, character, and financial, technical, and other qualifications 
determining the responsibility of the applicant. The commission may 
revoke a license for false statements filed with that body, or for fail- 
ure to observe the commission’s rules or regulations, or the provisions 
of the Act, or any law or treaty relating to radio.* Under Section 
303 (m) (1) (D) the commission is granted authority to suspend a 
license upon proof that the operator “. . . has transmitted . . . com- 
munications containing profane or obscene words, language, or mean- 
ing,....”*® And it should be noted that the exercise of the com- 
mission’s licensing power is governed by the criterion of the “. . . 
public interest, convenience, or necessity. . . .” ° 

The commission has taken the position that it has a statutory re- 


1848 Star. 1091 (1934), 47 U. S. C., § 326 (1946). 

1418 U. S. C. Supp. ITI, § 1464 (1950). 

1548 Strat. 1085 (1934), 47 U. S. C., § 308(b) (1946). 

16 48 Strat. 1084 (1934), as amended, 47 U. S. C., § 307(d) (1946). 

1748 Stat. 1085, 1086 (1934), 47 U. S. C., §§ 309(b) (2), 310(b) (1946). 
1848 Strat. 1086, (1934), 47 U. S. C., § 312(b) (1946). 

19 48 Stat. 1082 (1934), as amended, 47 U. S. C., § 303 (m) (1) (D) (1946). 


2048 Stat. 1083, 1085, 1086 (1934), as amended, 47 U. S. C., §§ 307(a), 
309(a), 310, 312 (1946). 
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sponsibility, as the licensing agent of Congress, to consider overall 
program service in its public interest determinations.** The admin- 
strative histories of the Federal Radio Commission and its successor, 
the Federal Communications Commission, illustrate that program 
content has been considered a prime factor in passing on applications 
in two respects, in overall program service and, to a lesser degree, 
in specific broadcast material. Thus program content has at times 
been a decisive factor where there are competing applicants, other- 
wise equally qualified, with different program proposals,” or in an 
application for increased facilities where the applicant proposes to 
carry a national network program in toto without regard to the needs 
and desires of the community being served,?* or in applications for 
renewal where the station has served the personal interests of the 
owner and the subject matter broadcast has been deemed against the 
public interest.2* Applications for construction of new stations have 
likewise been denied where the facilities of the proposed station are 


21 “Public Service Responsibility of Broadcast Licensees,” Rep. F. C. C. 11, 
54, 55 (March 7, 1946). This report, unofficially known as the Blue Book, is 
a policy statement of the standards guiding the commission in determining 
whether overall program service meets the requirement of public interest. Four 
factors are considered particularly relevant: 


(1) the carrying of sustaining programs, under a five-fold function: 

(a) maintenance of overall program balance 

(b) providing time for programs inappropriate for commercial sponsorship 
(c) service to significant minority tastes and interests 

(d) service to non-profit organizations 

(e) program experimentation 

(2) the carrying of local live programs 

(3) the carrying of programs devoted to the discussion of public issues 

(4) the elimination of advertising excesses. 


The report is critically considered in Warner, RapIo AND TELEVISION Law 
gd § 36, Note (1947) 57 Yate L. J. 275, and Note (1947) 47 Con. L. Rev. 


22 Johnston Broadcasting Co. v. Federal Communications Commission, 85 
App. D. C. 40, 175 F. (2d) 351 (1949) ; Kentucky Broadcasting Corp. v. Fed- 
eral Communications Commission, 84 App. D. C. 383, 174 F. (2d) 38 (1949) 
Annotation of commission cases, 2 Pike & Fischer Radio Reg. M2351-M2382, 
passim. But the findings of the commission must be based on evidence and 
must show what the program proposals are. Plains Radio Broadcasting Co. 
Yi98) Communication Commission, 85 App. D. C. 48, 175 F. (2d) 359 

23 Simmons v. Federal Communications Commission, 83 App. © 262, 169 
tis). 670 (1948), cert. den., 335 U. S. 846, 69 Sup. Ct. 67, 3 1. . ed. 396 


24 The leading cases are KFKB Broadcasting Ass’n, Inc. v. Federal Radio 
Commission, 60 App. D. C. 79, 47 F. (2d) 670 (1931) (station used primarily 
to sell medicinal preparations; owner, a doctor, conducted “medical question 
box” devoted to diagnosing ailments from symptoms described in letters, usual- 
ly recommending his own cing goon, A and Trinity Methodist Church, South 
v. Federal Radio Commission, 61 App. D. C. 311, 62 F. (2d) 850 (1932), cert. 
den., 288 U. S. 599, 53 Supt. Ct. 317, 77 L. ed. 975 (1933) (station used to 
attack specific public officials and religious bodies). 
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to be devoted primarily to restricted special interests,?*> and previous 
activities of a new applicant may be considered in determining whether 
he is likely to be fair in his treatment of racial and religious groups 
or create dissension in the community.?® Generally, where objection- 
able matter has been broadcast in particular instances, renewal of 
licenses has been granted, usually upon a showing that program serv- 
ices were otherwise meritorious and in the public interest and the 
objectionable matter discontinued,?” but the commission has at times 
denied renewal of licenses, in part at least because of specific pro- 
grams broadcast, where violations have been flagrant or persistent.”* 


25 In re Young People’s Assn. for the Propagation of the Gospel, 6 F. C. C. 
178 (1938) (use primarily for religious purposes, to be restricted to those whose 
beliefs accorded with those of applicants) ; Jn re Food Terminal Broadcasting 
Co., 6 F. C. C. 271 (1938) (principal use by operator of food terminal for 
dissemination of market information). 

26 In re WBNX Broadcasting Co., 12 F. C. C. 837, 4 Pike & Fischer Radio 
Reg. 242 (1948) (on application of newspaper, 23 items over eight year period 
submitted by religious body to show bias; held, evidence did not establish bias, 
12 F. C. C. 829, 4 Pike & Fischer Radio Reg. 234); In re Bellingham Pub- 
lishing Co., 6 F. C. C. 31 (1938) (applicant had published in its newspaper 
numerous articles reflecting upon honesty and integrity of public officials, and 
upon morals and private lives of citizens of area). 

27 In re Joliet Broadcasting Co., 4 Pike & Fischer 1225 (1949) ( (cunine de- 
scription of horse races, sponsored by racing publication) ; In re KMPC, The 
Station of the Stars, Inc., 7 F. C. C. 449 (1939) (advertisement of skill o 
diagnosis and treatment of human ills); In re Adelaide Lillian Carrell, 7 F. 
C. C. 219 (1939) (astrological horoscope program); In re WNAX Broad 
casting Co., 6 F. C. C. 397 (1938) (president broadcast program soliciting 
funds to be used in influencing passage of legislation before Congress concern- 
ing tax refund claims) ; In re Radio Broadcasting Corp., 4 F. C. C. 125 (1937) 
(commercial fortune telling program, advice on love, marriage, business, and 
other subjects); Jn re Don Lee Broadcasting System, 2 F. C. C. 642 (1936) 
(advertisement of reducing drug that should only be taken on advice of physi- 
cian, and of proprietary medicine no more beneficial than tea or coffee) ; In re 
A. E. Newton, 2 F. C. C. 281 (1936) (broadcast of details of baseball game, 
as gathered from play-by-play broadcast by another station, without announc- 
ing real origin) ; In re ‘Knickerbocker Broadcasting Co., 2 F. C. C. 76 (1935) 
(commercials advertising birth-control preparation) ; Im re Ben S. McGlashan, 
2 F. C. C. 145 (1935) (advertisement by organization claiming to diagnose ail- 
ments by means of electronometer) ; In re Bremer Broadcasting Co., 2 C. 
79 (1935) (broadcast of quack-sponsored medical programs, coded horse re- 
sults); In re Scroggin & Co. Bank, 1 F. C. C. 194 (1935) (alleged doctors 
permitted to transmit individual messages and discuss matters bordering on the 
indelicate and scandalous; broadcast of advertising scheme against which Post 
Office Department had issued citation for fraud) 

Revocation of licenses for single instances of violations would seem an 
unduly severe penalty. Licensing control by warning rather than imposition of 
sanctions has been called “regulation by raised eyebrow” by former Commission 
Chairman Fly, quoted in H. Rept. 2479, 80th Cong., p. 8 (1949). 

28 KFKB Broadcasting Ass’n, Inc. v. Federal Radio Commission, Trinity 
Methodist Church, South v. Federal Radio Commission, both cited supra note 24; 
In re Port Frere Broadcasting Co., 5 Pike & Fischer Radio Reg. 1137 (1949) 
(entire afternoon period devoted to sports programs, principally horse races, 
sponsored by “scratch sheet” publications and useful to persons engaged in il- 
legal bookmaking; cf. In re Joliet Broadcasting Co., cited note 27 supra) In 
re Metropolitan Broadcasting Co., 5 F. C. C. 501 (1938) (facilities used to 
broadcast information pertaining to lottery and “packaged” foreign language 
programs without personal translation by owner); In re United States Broad- 
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Provisions prohibiting the broadcast of obscene, indecent, or profane 
language have been held within the power of Congress to regulate 
interstate commerce.” The transfer of the provision defining pen- 
alties from the Communications Act to the Criminal Code*®® would 
seem to indicate that this is merely an incident of statutory classifica- 
tion and does not alter the jurisdiction of the commission.** 

Whether the commission may exercise program control, and if so 
what is the permissible area of its authority, has never been passed 
upon by the Supreme Court. In 1940 Mr. Justice Roberts said by 
way of dictum in Federal Communications Commission v. Sanders 
Bros. Radio Station,®* holding that economic injury to an existing 
station is not a separate and independent element to be taken into 
consideration by the commission in passing on an application for a 
license: 


But the Act does not essay to regulate the business of the 
licensee. The Commission is given no supervisory control of 
the programs, of business management or of policy. In short, 
the broadcasting field is open to anyone, provided that there be 
an available frequency over which he can broadcast without in- 
terference to others, if he shows his competency, the adequacy 
of his equipment, and financial ability to make good use of the 
assigned channel.** 


In opposition to this is the statement of Mr. Justice Frankfurter three 
years later in the leading case of National Broadcasting Co. v. United 


casting Corp., 2 F. C. C. 208 (1935) (offensive program broadcast by licensee 
purporting to be religious program but advertising the services of a rabbi for 
mafriages and circumcisions); In re Norman Baker, F. R. C., Docket No. 
967, June 5, 1931 (dissemination of cancer cure ideas, attacks on numerous 
persons and institutions in vulgar if not indecent language); In re Schaeffer 
Radio Co. (F. R. C., Docket No. 5228, May 29, 1930 (imputations of immor- 
ality to specific individuals, descriptions thereof, held within definition of ob- 
scene and indecent). 


29 Duncan v. United States, 48 F. (2d) 128 (C. C. A. 9th, 1931, cert. den., 
283 U. S. 863, '51 Sup. Ct. 656, 75 L. ed. 1468 (1931) (upholding conviction 
under provision in Radio Act of 1927 for use of expletives and blasphemy in 
radio broadcast). 

8° Note 14 supra. 


81 A similar problem is encountered in the provision prohibiting lotteries car- 
ried on by means of radio. 48 Srart. 1088 (1934), 47 U. S. C., § 316 (1946). 
This section thas been repealed, and a similar provision incorporated into the 
Criminal Code. 18 U. S. C. Supp. III, § 1304 (1950). The commission does 
not believe that this recodification effects its jurisdiction, and has issued a 
comprehensive report defining what it will interpret as a lottery within the 
meaning of the provision. See In the Matter of Promulgation of Rules Gov- 
erning Broadcast of Lottery Information, F. C. C., Docket No. 9113 (1949), 
1 Pike & Fischer Radio Reg. 91: 231 (1950). 


82 309 U. S. 470, 60 Sup. Ct. 693, 84 L. ed. 869 (1940), rehearing den., 09 
U. S. 642, 60 Sup. Ct. 693, 84 L. ed. 1037 (1940). 
837d. at p. 475. 
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States,** which concerned the regulation by the commission of chain 
broadcasting : 


The Act itself establishes that the Commission’s powers are 
not limited to the engineering and technical aspects of regulation 
of radio communication. Yet we are asked to regard the Com- 
mission as a kind of traffic officer, policing the wave lengths to 
prevent stations from interfering with each other. But the Act 
does not restrict the Commission merely to supervision of the 
traffic. It puts upon the Commission the burden of determining 
the composition of that traffic. .. . The touchstone provided by 
Congress was the “public interest, convenience, or necessity” 
... “This criterion is not to be interpreted as setting up a stand- 
ard so indefinite as to confer an unlimited power. . . . The re- 
quirement is to be interpreted by its context, by the nature of 
radio transmission and reception, by the scope, character, and 
quality of services.” *° 


While not specific as to program control, the dictum of Mr. Justice 
Frankfurter would seem to recognize that at least a consideration of 
overall program service by the commission is valid in its public in- 
terest determinations, and perhaps this philosophy more closely rep- 
resents the temper of the Court today. It seems much less likely, 
however, that the Court would countenance any attempt by the com- 
mission to interdict specific programs not falling within the obscenity 


or lottery provisions, in view of Section 326 and the First Amend- 
ment, discussed infra. Thus there is no ready formula to clarify the 
extent of the commission’s control over broadcasting, although some 
measure of program control is perhaps admissible.** 


State Regulation of Program Content 


But to say that the commission may exercise some control over 
program content, and does indeed do so, is not to say that this control 
is necessarily, by law or by fact, exclusive. Federal law is exclusive, 
as the supreme law of the land, where concurrent regulation by state 
and federal government is conflicting and contradictory.*” 

This conflict may be said to exist in the case of the use of broad- 
casting facilities by candidates for public office. In the decision of 
In re Port Huron (Michigan) Broadcasting Co. (WHLS),** in pass- 


34 319 U. S. 190, 63 Sup. Ct. 997, 87 L. ed. 1344 (1943). 

85 Jd. at pp. 215-216, quoting Federal Radio Commission v. Nelson Bros. Bond 
and Mortgage Co., 289 U. S. 266, 285, 53 Sup. Ct. 627, 77 L. ed. 1166 (1933). 

36 See, generally, Note (1941) 54 Harv. L. Rev. 1220; Warner, op. cit. supra, 
note 21 §§ 30-38; McClellan, CeNsorsHip of Rapio Broapcasts (1938). 

37 Gibbons v. Ogden, 9 Wheat. 1, 6 L. ed. 23 (U. S. 1824). 

884 Pike & Fischer Radio Reg. 1 (1948). Renewal of license was granted 
because the commission felt that until that time its policy on the subject had 
not been clear to licensees. The rule of the decision has thus far never been 
enforced against a station licensee, and its status is still cloaked in obscurity. 
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ing on an application for renewal of license, the commission ruled that 
a licensee may not refuse to carry broadcasts of particular political 
candidates which might subject the station to liability under state de- 
famation laws, on the ground that the states have no power to regu- 
late defamation in political broadcasts. The commission held that 
Section 315,** which requires that a licensee offering its facilities to 
one political candidate for a public office must afford equal opportuni- 
ties to all other candidates for that office to broadcast over its net- 
work, the licensee to have no power of censorship over the material 
broadcast, was a bar against restraint by the licensee of defamatory 
statements. This reasoning was accepted by a district court of the 
United States in the recent case of Felix v. Westinghouse Radio Sta- 
tion, Inc. A contrary holding in this situation would have the effect 
of impaling a broadcasting station on the horns of a dilemna. If the 
broadcaster exercised censorship, he would be subject to the sanctions 
of the Federal Communications Commission, and if he did not exer- 
cise censorship he would expose himself to liability under state de- 
famation laws. Thus the conclusion is warranted that state law regu- 
lating political defamation by radio is superseded by controlling federal 
law. 

However, where the jurisdiction contemplated is in some measure 
merely concurrent rather than conflicting, state regulation should not 
be struck down for that reason. The position of the court in the Du- 
Mont case, that Congress has occupied fully the field of radio, and 
thus of television, broadcasting, and that therefore no segment of the 
field is left open to the states, appears untenable, under existing case 
and statutory law, in the absence of any decision of the United States 
Supreme Court on the subject. A number of decisions of the state 
courts, including courts of final appeal, and of lower federal courts 


See Hearings before the Select Committee to Investigate the Federal Com- 
munications Commission on H. Res. 691, 80th Cong., 2d Sess. (1948), especially 
testimony of Chairman Coy, pp. 2-15, and first interim report of Harness Com- 
mittee, H. Rept. 2461, 80th Cong., 2d Sess., p. 2 (1948). The interpretation 
of the commission has been deemed opinion and not an order, and thus not 
reviewable under the Act of 1934. Houston Post Co. v. United States, 79 F. 
Supp. 199 (S. D. Tex. 1948). 


39 48 Star. 1088 (1934), 47 U. S. C. $315 (1946). 


_ 89 F. Supp. 740 (E. D. Pa. 1950). The defamatory speech had been de- 
livered on behalf of a political candidate, rather than by the candidate himself. 
Decision was reversed on December 20, 1950, on the ground that Section 315 
extended only to a candidate only, and not to others authorized to speak in his 
interest and on his behalf — F. (2d) —, (C. A. 3d, 1950). The appellate de- 
cision delimits the privilege of uncensored political broadcastes, but does not 
alter the proposition that a station is not liable for defamation if it is prohibited 
from censoring by Section 315. The distinction between speeches by a political 
candidate and those on his behalf seem unreal and picayune. However, prob- 
ably only legislation by Congress can efface the distinction. 
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applying state law, have imposed civil liability upon broadcasters for 
defamation by radio where the statements were not made in the course 
of a political address.** In Remington v. Bentley, the first case to 
consider defamation by television, the federal district court held, in ap- 
plying the substantive law of New York State, that an extemporane- 
ous oral statement in a television broadcast that a government official 
and economist was and is a member of the Communist Party is slan- 
derous per se, and the defendant was held liable. By specific statute or 
statutory reference, radio broadcasting is made subject to civil liabil- 
ity for defamation in thirteen states; ** five states by statutory refer- 
ence bring radio within criminal defamation laws; ** and radio and 
television is within civil or criminal defamation in some other states 
by reason of statutory wording or interpretation.*® By specific stat- 
ute, or statutory reference or wording, radio broadcasting is also 
within state laws relating to obscene, indecent, or profane language, 
the dissemination of lottery information, the privilege of reporters 
against being compelled to divulge their source of information, the 
broadcast of courtroom proceedings, the publication of the identity of 
living persons as the victims of rape, the transmission of speeches con- 
ducive to hatred of groups of persons because of race, color, or reli- 
gion, the advertisement of intoxicating liquors, drugs, medicinals, and 
certain proprietary medicines, advertisement by doctors and similar 


professional practitioners licensed by the state, and insurance solici- 


41 Kelly v. a ag 137 N. J. L. 695, 61 A. (2d) 143 (1948), and cases cited 
therein. Cf. O’Brien v. Western Union Telegraph Co., 113 F. (2d) 539 (C. C. 
A. Ist, 1940) (telegraph company not liable for sending defamatory message 
without knowledge of the nature of contents; held, Congress had occupied 
field, uniform rule required). 

Radio defamation has been the subject of many articles in law reviews and 
periodicals. Generally, the problem has been not whether radio broadcasting is 
subject to state regulation, but whether the law of libel or of slander shall 
apply, whether to impose strict liability without fault or a standard of due care, 
and whether special damage must be shown; some courts have differentiated 
between extemporaneous defamation and words spoken from a script. 


4288 F. Supp. 166 (S. D. N. Y. 21949). The case is especially interesting 
because application of the two competing analogies of radio and motion pictures 
led to different results. Under New York law, extemporaneous defamatory 
matter not contained in a script is slander, while ‘defamation in motion pictures 
has been treated as libel. The court concluded that the additional factor of pic- 
torial representation along with the statements added nothing to the form of 
defamation. Jd. at p. 169. There was no appeal from the district court because 
the matter was settled out of court. Plaintiff has since been indicted for per- 
jury for denying before a grand jury that he had been a Communist. Wash- 
ington Post, Dec. 7, 1950, p. 1. 

43 State Legislation Affecting Radio and Television in 1949 (1949) 10 Fen. 
Comm. Bar J. 208. 


44 Tbid. 


45 Where the statutory definition of libel requires a drawing, printing, or writ- 


ing, it is possible that television may fall within the definition whereas radio 
defamation will not. 
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tation.“ No case has been discovered where occupation of the field 
has been advanced as creating an immunity against state regulation to 
strike down a civil or criminal action against a broadcaster for viola- 
tion of state law. The question was not even raised, for example, in 
Baltimore Radio Show, Inc. v. State," reversing a conviction for con- 
tempt under a rule of the Supreme Bench of Baltimore prohibiting 
radio news dispatches from giving information on persons held in 
the custody of the police pending trial. The basis of the reversal was 
a finding that “trial by radio” does not constitute a clear and present 
danger to the administration of justice so as to justify a citation for 
contempt. 

The right of the states to regulate the program content of radio and 
television broadcasts must be considered in the light of Section 414 
of the Federal Communications Act of 1934,** which was not raised 
before the court in the DuMont case. That section provides: 


Nothing in this Act contained shall in any way abridge or 
alter the remedies now existing at common law or by statute, but 
the provisions of this Act are in addition to such remedies.*® 


At first blush, it might seem that Congress thereby intended to pre- 
empt the entire field of communications except for a limited number 
of specifically indicated exceptions, viz. “. . . remedies now existing 
at common law or by statute. .. .” But what are these remedies if 
not the entire body of law encompassed in the private rights under 
the common law and the public rights reserved to the States under 
the Constitution? The word “remedies” is not to be given a re- 
stricted meaning: it refers not only to the enforcement of private 
rights, but also to the enforcement of public rights, claims, and pow- 
ers; not only to redress and compensation for violation of those 
rights, but also to the prevention of violations.°® There is no federal 
common law.** The administration of the common law is to be 





46 State Legislation Affecting Radio and Television in 1949, cited note 43 
supra; Warner, op. cit. supra, note 21, §35 (b) 4; Moser and Lavine, Rapro 
AND THE LAW (1948), p p. 31-79 possim; Socolow, ‘THE Law oF Rapro Broap- 
CASTING (1939) §§ 199-197, 565. There is a surprising paucity of cases directly 
on the enforcement of these statutes. Socolow presents an extensive exposition 
on the subject of state program control, but cites no cases that can be said to 
be in point. Nor do several of the cases cited by Moser and Lavine seem to 
be in point. Sportatorium v. State, 104 S. W. (2d) 912 (Tex., 1937) (ver- 
sion of “walkathon,” advertised over radio, enjoined by Texas court as common 
nuisance) is not pertinent, since the injunction was issued against the dance 
hall, but apparently not against the radio station. 

4767 A. (2d) 497 (Md., 1949), cert. den., 338 U. S. 912, 70 Sup. Ct. 252, 94 
L. ed. 240 (1950). 

om 1099 (1934), 47 U. S. C., § 414 (1946). 

49 

50 See Bu. Law Dicr. (3d Ed., 1933), Remedy, p. 1526. 

(sss) R. R. v. Tompkins, 304 U. S. 64, 58 Sup. Ct. 817, 82 L. ed 1188 
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found in the courts established by the state governments, and in the 
federal courts applying substantive state law.°? The states may abol- 
ish or modify rights existing under the common law where such action 
constitutes a reasonable exercise of its police or other regulatory 
powers.** Thus the section must refer to nothing less than the to- 
tality of reserved powers. Nor is the phrase “now existing” to be 
given a narrow interpretation. It cannot be contemplated that Con- 
gress thereby sought to ossify completely the existing state public and 
private law relating to radio communication. Rather, the import of 
the section is that the full range of activity for the exercise of state 
powers is to remain unimpaired, neither augmented nor restricted. 
On this basis stands the state legislation enacted subsequent to the 
Act of 1934.5 Careful consideration of this section thus impels the 
conclusion that what was contemplated was not an occupation of the 
field, but concurrent jurisdiction over those aspects of the field not 
otherwise denied to the states. 


Occupation of the Field 


Granted that the regulation of television broadcasting is within 
the authority of the Federal Communications Commission as an as- 
pect of radio communication, and that this includes a consideration of 
program content by reason of the licensing provisions of the Act of 
1934, it has been seen that regulation of the subject by the states has 
not thereby been entirely precluded. Existing statutory and case 
law, considered in conjunction with the very terms of the Communi- 
cations Act itself, Section 414, supra, demonstrate the proposition that 
remedial action may be brought subsequent to a radio broadcast for 
communicating such matter as is in violation of state law. How then 
can it be said that a state may not institute preventive action prior to 
such communication, on the ground that federal legislation embraces 
the subject and thereby pre-empts the field, when that very phase is 
specifically excluded from the scope of the legislation? Since there 
is no authority to support the premise that effective program control 
by the commission precludes any regulation of the subject by the 
states, the inference that censorship as an incident of that control is 
similarly removed from state regulation must likewise fall. 

The denial of state power to exercise censorship, i.e. to prohibit 
publication in advance of publication,®® must thus be defended, if at all 
defensible, independently of considerations of state power to regulate 


5215 C. J. S., Common Law §§ 13, 16. 

58 RorTsCHAEFER Const. Law (1939) § 251. 

54 Supra note 46. 

55 See Wesst. NEw INTERNATIONAL Dict. (2d Ed.), Censor, p. 355. 
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after censorship. Speaking for the court in the DuMont case, Biggs, 
C. J., held that Congress had dealt directly with program content, en- 
trusting control to the commission, and it did not intend that there be 
any control in advance of publication. In McIntire v. Wm. Penn 
Broadcasting Co. of Philadelphia®* the same judge has said: “... As 
we have stated, Congress has confided the selection of program mate- 
rial to be broadcast to the taste and discrimination of the broadcasting 
stations.” ** Section 326, supra, denying to the commission any power 
of censorship over radio communications, is thus interpreted as mani- 
festing the intent of Congress that all censorship be forbidden. But to 
say that Congress in prohibiting a power to a federal agency thereby 
ipso facto likewise prohibits it to the states is to introduce a novel 
proposition unknown to our law. This is not a case where both fed- 
eral and state governments have enacted positive laws affirmatively 
extending the sphere of governmental control. Here the state is seek- 
ing to regulate an aspect of the field denied to a federal commission. 
It is difficult to see how it can be said there has been an occupation of 
the field. As was said by Mr. Justice Hughes in the Minnesota Rate 
Cases,®* in upholding the power of a state commission to fix rates of 
intrastate railroads: 


If this authority of the State be restricted, it must be by virtue 


of the paramount power of Congress over interstate commerce 
and its instruments; and, in view of the nature of the subject, a 
limitation may not be implied because of a dormant Federal pow- 
er, that is, one which has not been exerted, but can only be found 
in the actual exercise of Federal control in such measure as to 
exclude this action by the State which otherwise would clearly 
be within its province.®® 


It is not denied that occupation of the field is a settled doctrine of 
the Court, but it is tenuous and elusive, subjective in its nature. For 
its authority that Congress may constitutionally exclude state regula- 
tion by an occupation of the field, the court relied upon the case of 
Hines v. Davidowitz,© which held that enactment of the Federal Alien 
Registration Act established a standard for alien registration under a 
single integrated and all embracing system so as to preclude enforce- 
ment of a similar Pennsylvania statute. The rationale of the decision 
was the Court’s concern with the effect of a contrary decision upon 
foreign affairs and international relations, over which the Court has 


56151 F. (2d) 597 (C. C. A. 3d, 1945), cert. den., 327 U. S. 779, 66 Sup. 
Ct. 530, 90 L. ed. 1006 (1946). 

57 Jd. at p. 600. 

58 230 U. < 352, 33 Sup. Ct. 728, 57 L. ed. 1511 (1913). 

59 Id. at p. 417. 

60 312 U. S. 52, 61 Sup. Ct. 399, 85 L. ed. 581 (1941). 
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historically confined state regulation to the narrowest limits.** But 
even here both the majority and dissenting opinions of the Court rec- 
ognized that occupation of the field provides no infallible constitutional 
test or exclusive constitutional yardstick, but that each case must 
stand on its particular circumstances.® The doctrine offers no method 
for determination in subsequent cases, for it states a conclusion rather 
than the reasons for that conclusion. Each case stands upon its own 
facts. If, upon examination, an inconsistency is discovered between 
state regulation and federal legislation, if concurrent regulation by 
state and federal government is forbidden by the nature of the subject 
matter, it is then said there has been an occupation of the field. 

It has been submitted that the doctrine of occupation of the field 
in inapplicable in the DuMont case. While the Federal Communica- 
tions Commission exercises a valid control over television broadcast- 
ing, and this includes some measure of control over program content, 
its authority is not exclusive. State sanctions after broadcast have 
not been prohibited by reason of Congressional legislation regulating 
radio communication, nor has state regulation before broadcast been 
interdicted by federal legislation in terms prohibiting censorship by 
the federal agency. There is thus no basis for applying a rather 
unsatisfactory doctrine to the facts of the present case, and thereby 
deny all power to the states to regulate the program content of radio 
broadcasts. This is not to say, however, that the form of regulation 
attempted by Pennsylvania, the censorship of motion pictures in- 
tended for television broadcast, is valid. But if it is invalid, it must 
be declared so not on the basis of federal regulation, but because the 
nature of the subject matter demands that this type of control be free 
of state legislation. 


Restraint of Commerce 


It is well settled that the commerce clause does not confer upon 
Congress an absolute and exclusive control over interstate commerce, 
and that the state may exercise its reserved powers over matters 
which only indirectly or incidentally affect interstate commerce, or 
which admits of local diversity of regulation.** However, as stated by 
Mr. Justice Curtis in Cooley v. Board of Wardens of the Port of 
Philadelphia,® in the initial formulation of what has become known 


61 Jd. at p. 68. 

62 Jd. at pp. 67, 78. 

68 Cooley v. Board of Wardens of Port of Philadelphia, 12 How. 299, 13 L. 
ed. 996 (U. S. 1851). 
‘ om — v. Blackbird Creek Marsh Co., 2 Pet. 245, 7 L. ed. 412 (U. S. 


85 Note 63 supra. 
66 [bid. 





326 THE GEORGE WASHINGTON LAW REVIEW 


as the Cooley rule, “Whatever subjects of this power are in their na- 
ture national, or admit of only one uniform system, or plan of regula- 
tion, may justly be said to be of such a nature as to require exclusive 
legislation by congress.” ** And a state may not exercise an other- 
wise authorized power if it imposes an undue and unreasonable bur- 
den upon interstate commerce.** 

That radio communication is in interstate commerce has been firmly 
established by the United States Supreme Court.*® Television broad- 
casting, as an aspect of radio communication, is likewise in interstate 
commerce. “This is inherent in its very nature.” "° Testimony before 
the district court indicated that television programs broadcast from 
Pennsylvania “spills over” into six other states, depending upon the 
location and power of the broadcasting station. The operable range 
of television transmitting stations is at present from 20 to 40 miles, 
as determined by the type of station and amount of power."* There 
is no way by which television broadcasts can be confined so as to be 
received only by residents of the state in which the transmitting sta- 
tion is located. Further, not all broadcasts of Pennsylvania stations 
are of local origin. Some programs are delivered as part of hook-ups 
with transmitters located in other states and are picked up by re- 
broadcast, micro-relaying, or co-axial cable at the local station. On 
national hook-ups, the microwave relay system now extends from the 
east coast to Omaha, Nebraska, a distance of 1,148 miles from New 
York City, with a Los Angeles-San Francisco link already in opera- 
tion at the western terminus ;** eventually a coast-to-coast hook-up is 
anticipated.”* 

Motion picture film constitutes an important proportion of the 
composition of television broadcasts. In representative weeks, it was 
testified, the use of film aggregated slightly under 31% of the total 
broadcast time on one station, and 52%, not including newsreels, on 
the other, of the two instances considered; it was estimated that 
film makes up approximately 25% of all programs, and may go as 
high as 80%, on the basis of a trend in the direction of more film 


67 Jd. at p. 319. A later application is Southern Pacific Co. v. Arizona, 325 
U. S. 761, 65 Sup. Ct. 1515, 89 L. ed. 1915 (1945). 

88 Morgan v. Virginia, 328 U. S. 373, 66 Sup. Ct. 1050, 90 L. ed. 1317 (1946). 

69 Federal Radio Commission v. Nelson Bros. Bond and Mortgage Co., cited 
note 35 supra. 

70 Allen B. DuMont Laboratories, Inc. v. Carroll, supra note 2, at p. 154. 

71 Television Reception and Interference, F. C. C. General Information Re- 
lease, Aug. 11, 1948, p. 1. The operable range of a station is variable, and re- 
ception has at times been much greater where the range has not been limited by 
co-channel or adjacent channel stations. 

72 Bell System Television Network Routes, Oct., 1950, map of A. T. & T. 
Long Lines Information Dept. 

73 16th Ann. Rep. F. C. C. (1950) 19 (unpublished in final form). 
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on television. Vastly more film is used in television broadcasting 
than in motion picture theaters, since the film is usually shown only 
once on each station. Film is used in a variety of ways on television: 
it may compose an entire program; it may be integrated into an 
otherwise live program and interspersed between performances by 
living persons in order to provide continuity; it may be used as a 
background during live performances; and it may be used to record 
commercial announcements or for advertising continuity. Through 
a process known as kinescope recording, or teletranscription, live 
programs are frequently recorded on film similar in appearance to 
motion picture film but much less expensive to produce, for initial 
broadcast at a later more appropriate time. Through use of a “bicy- 
cling” technique, the same print may be shown at short periods of 
time apart at a number of different stations, with resulting economies. 

These facts, considered by the court of appeals but not made the 
basis of its decision, should demonstrate that the subject sought to be 
regulated by Pennsylvania is one that requires uniformity of regula- 
tion, if any regulation at all of this type is permissible. This is the 
true foundation for a decision that a state may not censor television 
film. ‘Where uniformity is essential for the functioning of commerce, 
a state may not interpose its local regulation.” ** 

To permit the proposed regulation would result in the imposition 
of an undue and unreasonable burden upon interstate commerce. Tel- 
evision must adhere to a rigid time schedule. This would be dis- 
rupted by the necessity for renting film for a longer period of time 
for review by the board of censors, and in program rearrangement re- 
sulting from eliminations which the board might decree. In addi- 
tion, stations must keep within a regulation of the musician’s union 
imposing a fourteen-day maximum for the re-broadcasting of music. 
It is unreasonable to presume that all states establishing regulations 
would have identical provisions defining standards, or that the same 
standards would be uniformly interpreted. If the states receiving the 
program, or those relaying the program from other states, may each 
censor the material transmitted, then censorship would extend beyond 
state boundaries. Program content would be greatly circumscribed. 
The networks would be compelled as a practical matter to adhere to 
the strictest standard of performance deemed moral and proper by any 
state through which the program might pass. One state would thus 
determine what might be seen in other states. A major network 
initiating a program in one state cannot be expected to submit its 
program for censorship purposes to every state to which the program 


7™ Morgan v. Virginia, cited note 68 supra, at p. 377. 
7 
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will be relayed. If state censorship were limited to stations originating 
the television broadcasting of film, then censorship for entire regions, 
encompassing many states, would be in the hands of the major tele- 
casting states. Further, transmission of the original program might 
tend to gravitate toward those states where censorship regulations are 
non-existent or least burdensome. And to censor film of purely intra- 
state stations only, more a theoretical than a practical concept in view 
of a station’s operable range, would seem to be arbitrary and discrim- 
inatory, penalizing broadcasters for their location toward the center of 
a state and for their restricted size, as well as creating difficult prob- 
lems of delineation. Upon these considerations the conclusion seems 
inescapable that the regulation is invalid as unduly burdening inter- 
state commerce in a matter where uniformity is necessary. 


Freedom of Speech and Press 


Thus, if a state may not censor film intended for broadcast by tele- 
vision, there remains the question whether the matter is subject to 
any censorship regulation. Plaintiffs had contended, inter alia, that 
the regulation of the Board of Censors was an infringement upon 
constitutional guarantees of freedom of speech and press.”° If so it 
would of course likewise be outside the sphere of permissible federal 
control. Perhaps because of the difficult and intricate problems the 
question raises, both the district court and the court of appeals scrupu- 
lously avoided discussion of the question in their opinions. 

Especially pertinent in determining this very issue, and touching 
upon the dual aspect of motion picture film intended for broadcast, 
would seem the dictum of Mr. Justice Douglas in United States v. 
Paramount Pictures, Inc.:*° “We have no doubt that moving pictures, 
like newspapers and radio, are included in the press whose freedom is 
guaranteed by the First Amendment.” ** However, since the matter 
there in issue was a monopoly by motion picture distributors to fix 
theater admission prices, this statement is obiter dicta in no manner 
controlling subsequent decisions; nor does it represent the state of 
the law today, either in regard to motion pictures, nor, entirely, with 
respect to radio communication. 

Since the decision of the Supreme Court in the leading case of Mu- 
tual Film Corporation v. Ohio Industrial Commission,"® it has been 


75 Tt is now well settled that freedom of speech and press are “. . . among the 
fundamental rights and ‘liberties’ protected by the due process ie of the 
Fourteenth Amendment from impairment by the States.” Gitlow v. New York, 
268 U. S. 652, 666, 45 Sup. Ct. 625, 69 L. ed. 1138 (1925). Bridges v. Cali- 
fornia, 314 U. S. 252, 62 Sup. Ct. 190, 86 L. ed. 192 (1941). 

76 334 U. S. 131, 68 Sup. Ct. 915, 92 L. ed. 1260 (1948). 

77 Id. at p. 166. 

78 236 U. S. 230, 35 Sup. Ct. 387, 59 L. ed. 552 (1915). 
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uniformly held that a state or local subdivision may censor motion 
picture film before exhibition in a theater.” Basing its opinion there 
upon the possibility of use for evil purposes, the Court said, in inter- 
preting a guarantee of freedom of speech and publication in the Ohio 
Constitution : 


It cannot be put out of view that the exhibition of moving 
pictures is a business pure and simple, originated and conducted 
for profit, like other spectacles, not to be regarded, nor intended 
to be regarded by the Ohio constitution, we think, as part of the 
press of the country or as organs of public opinion. They are 
mere representations of events, of ideas and sentiments published 
and known, vivid, useful and entertaining no doubt, but, as we 
have said, capable of evil, having power for it, the greater because 
of their attractiveness and manner of exhibition.® 


The Mutual case was decided in 1915, not more than a year since 
the introduction of the narrative feature film, and the same year as 
the distribution of the first screen classic, The Birth of a Nation.** 
Sound and color were not introduced until several years later. Since 
then, many films have presented controversial issues of the times, 
and have been instruments for education and public information.*®? 
And “Not until 1925, with the decision in Gitlow v. New York, 
supra, 268 U. S. 652, did this Court [the United States Supreme 
Court] recognize in the Fourteenth Amendment the application to 
the states of the same standards of freedom of expression as, under 
the First Amendment, are applicable to the federal government.** The 
rationale of the Mutual decision should perhaps be read in the light 
of the opinion of the Court in Winters v. New York,** invalidating as 
too vague and indefinite a New York statute punishing the printing 
and distribution of crime magazines principally made up of stories 
of deeds of bloodshed, lust, or crime: 


We do not accede to appellee’s suggestion that the constitution- 
al protection for a free press applies only to the exposition of 
ideas. The line between the informing and the entertaining is 
too elusive for the protection of that basic right. Everyone is 


79 In Eureka Productions, Inc. v. Lehman, it was held that judgment of fed- 
eral officer in admitting the motion picture film “Ecstasy” as not in violation 
of federal obscenity statute did not prevent state officers from arriving at dif- 
ferent judgment and refusing license for exhibition of film within state. 17 F. 
Supp. 259 (S. D. N. Y. 1936), aff’d per curiam, 302 U. S. 634, 58 Sup. Ct. 15, 
82 L. ed. 494 (1937). 

— Film Corporation v Ohio Industrial Commission, supra note 78, at 
Dp. 

81 Jacobs, THE RISE OF THE AMERICAN FitM (1939) pp. 159-161, 171-187. 

82 See Symposium of the American Society of Political and Social Science, 
The Motion Picture Industry, 254 ANNaLs (1947). 

83 Bridges v. California, cited note 75 supra, at pp. 267-268. 

84 333 U. S. 507, 68 Sup. Ct. 665, 92 L. ed. 840 (1948). 
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familiar with instances of propaganda through fiction. What is 
one man’s amusement, teaches another’s doctrine. Though we 
can see nothing of any possible value to society in these maga- 
zines, they are as much entitled to the protection of free speech 
as the best of literature.** 


However, as recently as October, 1950, the Court refused to recon- 
sider the question of state and local censorship of motion pictures by 
denying certiorari in RD-DR Corporation v. Smith.** While the de- 
nial of certiorari in no way lends support to the decision of the 
lower court and the reasons for that decision,®* the result is to leave 
the Mutual decision as a statement of the law today. 

Nor does radio communication, possessing as it does its own special 
features and characteristics, come within the usual rules of free speech 
and press.** In Near v. Minnesota*® the Court held that a state may 
not enjoin a newspaper from future publication because it had in the 
past printed matter which was scandalous, malicious, defamatory, or 
obscene; the majority, speaking through Mr. Chief Justice Hughes, 
said that this amounted in essence to censorship, a previous restraint 
of publication, which it is the chief purpose of the free speech and 
press guarantee to prevent, and was thus unconstitutional. And yet 
not even Section 326 of the Communications Act of 1934, supra, in 
addition to constitutional guarantees, has been held sufficient to pre- 
vent the commission from refusing to renew licenses because a station 
has transmitted matter of an objectionable nature in the past.% In 
KFKB Broadcasting Ass'n, Inc. v. Federal Radio Commission,” de- 
cided the same year as Near v. Minnesota, the Court of Appeals of the 


85 Jd. at p. 510. 

86 183 F. (2d)) 562 (C. A. 5th, 1950), cert. den., 340 U. S. 853, 71 Sup. Ct. 
80 (1950) (prohibition against showing of “Lost Boundaries,” film concerning 
Negro family which lived for many years in New Hampshire where neighbors 
believed them to be white). In May, 1950, the Court had refused certiorari 
in United Artists Corp. v. Board of Censors of Memphis, 189 Tenn. 397, 225 
S. W. (2d) 550 (1950), cert. den., 339 U. S. 952, 70 Sup. Ct. 839, 94 L. ed. 
724 (1950). There the film “Curly,” similar to the “Our Gang” series of come- 
dies, was banned because it showed white and colored children playing and at- 
tending school together. The case was dismissed on the ground that the distrib- 
utor had no standing to bring the cause of action. 

87 See memorandum of Mr. Justice Frankfurter in Agoston v. Pennsylvania, 
cert. den., 340 U. S. 844, 71 Sup. Ct. 9 (1950). 

88 Mr. Justice Frankfurter, concurring in Kovacs v. Cooper, 336 U. S. 77, 
96, 69 Sup. Ct. 448, 93 L. ed. 513 (1949) (upholding conviction under New 
Jersey statute forbidding use on public streets of sound truck emitting “loud 
and raucous noises”): “Movies have created problems not presented by the 
circulation of books, pamphlets, or newspapers, and so the movies have been 
constitutionally regulated. Mutual Film Corporation v. Industrial Commission, 

36 U. S. 230. Broadcasting in turn has produced its brood of complicated prob- 


lems pyae to be solved by an easy formula about the preferred position of free 
speech.” 

89 283 U. S. 697, 51 Sup. Ct. 625, 75 L. ed. 1357 (1931). 

90 Notes 24, 28 supra. 

91 Cited supra note 24. 
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District of Columbia specifically considered the question under a sim- 
ilar provision in the Radio Act of 1927: 


This contention is without merit. There has been no at- 
tempt on the part of the commission to subject any part of the 
appellant’s broadcasting matter to scrutiny prior to its release. 
In considering the question whether the public interest, conven- 
ience, or necessity will be served by a renewal of appellant’s 
license, the commission has merely exercised its undoubted right 
to take note of appellant’s past conduct, which is not censorship. 


What is censorship in the newspaper field, as defined by Near v. Min- 
nesota, was thus held by the court of appeals in the KFKB case, not 
censorship in the radio communication field. The publication of a 
newspaper is a purely private undertaking free of any control or sanc- 
tions of government. The court of appeals held that because broad- 
casting facilities are limited, radio on the other hand, requires a sys- 
tem of licensing requirements, and this necessarily includes a consider- 
ation of the character and quality of the services to be rendered.** 

No definitive decision of the Supreme Court has been discovered 
that conclusively establishes that radio communication comes within 
the protection of the First Amendment. In National Broadcasting Co. 
v. United States,** Mr. Justice Frankfurter said: 


. . . Freedom of utterance is abridged to many who wish to 
use the limited facilities of radio. Unlike other modes of expres- 
sion, radio inherently is not available to all. That is its unique 
characteristic, and that is why, unlike other modes of expression, 
it is subject to governmental regulation. Because it cannot be 
used by all, some who wish to use it must be denied. . . . The 
standard it [the Act of 1934] provided for the licensing of sta- 
tions was the “public interest, convenience, or necessity.” Denial 
of a station license on that ground, if valid under the Act, is not 
a denial of free speech.*® 


It is intimated in the opinion, however, that the problem would be 
entirely different under other circumstances, if, for example, appli- 
cants were chosen “. . . upon the basis of their political, economic, or 
social views, or upon any other capricious basis. . . .”° The power 
of censorship may have been denied to the commission by Section 326 
of the Act of 1934 not only because Congress intended thereby to 


92 Td. at p. 81. 

98 Ibid. Accord: Bay State Beacon, Inc. v. Federal Communications Com- 
mission, 84 App. D. C. 216, 171 F. (2d) 826 (1948). 

94 Supra note 34. 

95 Jd. at pp. 226-227. The Court was here answering the contention that the 
commission’s chain broadcasting regulations were an unconstitutional abridge- 
ment of free speech. But see dictum in F. C. C. v. Sanders Bros. Radio Station, 
in text supra. There the court was considering the scope of the commission’s 


a | under the Act, rather than any application of the First Amendment. 
96 td, 
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abridge the scope of the commission’s activities, but also because Con- 
gress believed that it was not within its power to grant, that it was 
precluded by the prohibitions of the First Amendment. This assump- 
tion would seem correct. While predictions of the future attitude 
of the Court on particular questions are always hazardous, it is ex- 
tremely doubtful that any attempt by the commission to censor speci- 
fic portions of a proposed broadcast, as opposed to a consideration of 
overall program content of past broadcasts as indicating the type of 
programs likely in future broadcasts, could be upheld as valid even in 
the absence of Section 326. 

A concern for freedom of expression would dictate that the regula- 
tion of the Pennsylvania board of censors be declared invalid. Motion 
picture film intended for broadcast by television combines the char- 
acteristics of both motion pictures and radio communication. It might 
perhaps be said to be more analogous’ to motion pictures exhibited 
in a theater than to radio, since it possesses all the essential features 
of the former except the method of transmission. However, while the 
reasons for overruling the antiquated Mutual decision seem compel- 
ling, to declare the regulation invalid under the analogy of motion pic- 
tures requires a reversal of Supreme Court doctrine which the Court 
itself has consistently refused to re-examine. Yet the analogy to ra- 
dio communication is not inapplicable. The content of motion picture 
film intended for television broadcast, like the content of scripts for 
contemplated radio or live television broadcasting, is so intimately 
concerned with the communication of ideas that any attempt at sup- 
pression by governmental agencies smacks of an authoritarian rule 
abolishing the free competition of ideas in the market.®’ The signifi- 
cant percentage of film used in television emphasizes the conclusion 
that the proposed regulation of the board would be a serious restriction 
upon constitutional guarantees of freedom of speech and press in the 
form of television communication. 


Evaluation of the Result 


By the decision in DuMont v. Carroll the television industry in the 
United States is assured of a lusty growth free from the heavy hand 
of multiple authorities exercising personal predilections, prejudices, 
and whims. It is submitted that the result is likewise entirely salu- 
tary to the interests of the public. Television is not thereby left com- 
pletely unrestrained and irresponsible, free to broadcast any manner 
of offensive matter heedless of consequences. Station licensees and 


97 See dissenting opinion of Mr. Justice Holmes in Abrams v. United States, 
250 U. S. 616, 40 Sup. Ct. 17, 63 L. ed. 1173 (1919), and opinion in De Jonge 
v. Oregon, 299 U. §. 353, 57 Sup. Ct. 255, 81 L. ed. 279 (1937). 
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performers remain subject to the sanctions imposed by law, state and 
federal, specifying and defining the offenses creating liability, civil 
and criminal, and the extent of that liability. Under the watchful eye 
of the Federal Communications Commission, the contents of programs 
are scrutinized in determining whether the issuance, suspension, or 
renewal of licenses is in the public interest. The broadcasters, aware 
of their substantial investment and conscious of their public responsi- 
bility, have accepted a self-imposed censorship of program content.** 
The public itself exercises its own sanctions in refusing to patronize 
advertisers on particular networks and those who sponsor particular 
programs, where the content of the network’s programs arouses its 
hostility and alienates its support. Thus not only the Act of 1934, as 
noted by the court of appeals, but also existing state and federal law, 
and the broadcasters, advertisers, and the public, have “. . . set up 
a species of ‘program control’ far broader and more effective than the 
antique method of censorship which Pennsylvania endeavors to effec- 
tuate in the instant case.” °° 

Under these effective sanctions, television broadcasting remains re- 
sponsible to public and government; under the decision of the Du- 
Mont case, it remains free from the arbitrary and capricious control 
of a platoon of censors in the seven states*®° and the numerous local- 
ities in other states? who now exercise censorship over motion pic- 
tures, in addition to other state and local governments which might 
choose to impose censorship regulations. Inevitably, censorship would 
spill over into a determination of what social, political, economic, and 
moral tenets may be advocated by means of visual and aural broad- 
casting.*°? Inevitably, personal and subjective judgment, unhampered 
by any discernable standard, determines not only what is obscene, in- 
decent, or profane, but also what is not in good taste and therefore 
not “moral and proper for public view.” The opinion of Mr. Justice 


98 There is as yet no official code for the television industry, although a pro- 
posed code has been drawn up by the National Association of Broadcasters. 
BroapcasTING Mac., May 1, 1950, p. 4. Some stations and networks have their 
own policy code, while others use the radio code (National Association of 
Broadcasters, STANDARDS OF PRACTICE) (1946). 

®9 Allen B. DuMont Laboratories, Inc. v. Carroll, supra note 2 at p. 156. 


100 New York, Pennsylvania, Maryland, Virginia, Ohio, Kansas, Massachu- 
setts. Massachusetts only censors films for Sunday exhibition. 


101 Fifty cities, according to brief of plaintiffs. Twenty cities, according to 
Civil Liberties Union. Crvm Lrsertigs, Oct., 1949, p. 2. Two hundred local- 
ities, according to Eric Johnston, president of the Motion Picture Association 
of America. “Blue-Pencil Freedom,” address before Inland Daily Press As- 
sociation, Oct. 24, 1950. 


102 For critique of censorship, see 1 Chaffee, GoveRNMENT AND Mass Com- 
MUNICATIONS (1947); Note (1939) 49 Yate L. J. 87; Note (1939) 39 Cot. 
L. Rev. 1383; Kadin, Administrative Censorship: A Study of the Mails, Mo- 
tion Pictures, and Radio Broadcasting (1939) 19 B. U. L. Rev. 533. 
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Douglas in Hannegan, Postmaster General v. Esquire, Inc.,* is an 
eloquent exposition of the place for determination of the standards of 
good taste in our society : 


. . . Under our system of government there is an accomoda- 
tion for the widest varieties of tastes and ideas. What is good 
literature, what has educational value, what is refined public in- 
formation, what is good art, varies with individuals as it does 
from one generation to another. There doubtless would be a 
contrariety of views concerning Cervantes’ Don Quixote, Shake- 
speare’s Venus and Adonis, or Zola’s Nana. But a requirement 
that literature or art conform to some norm prescribed by an 
official smacks of an ideology foreign to our system. .. . From 
the multitude of competing offerings the public will pick and 
choose. What seems to one to be trash may have for others 
fleeting or even enduring values.** 


Conclusion 


While the result of the decision in DuMont v. Carroll seems emi- 
nently correct and desirable, the reason for the decision does not ap- 
pear to rest upon a substantial basis. Since censorship was specifically 
denied to the Federal Communications Commission, the court could 
not rely upon the principle that this phase of program control con- 
flicted with the authority of the federal agency. It therefore chose 


to rely upon the much broader doctrine that Congress had effected a 
complete occupation of the field of television by the Communications 
Act of 1934 and thereby had precluded all state regulation. The 
commission does exercise supervision, including program control, over 
television broadcasting. But the doctrine says too much. It would 
have the effect of making privileged all program content which other- 
wise would fall under the ban of authorized state but not federal sanc- 
tions merely because of the method by which the objectionable matter 
was transmitted, and create a hiatus in the law in those fields where 
Congress or the commission does not or may not act, as the broadcast 
of courtroom proceedings or defamation other than in political broad- 
casts. This proposition finds support neither in statutory or case law 
nor in the terms of the Act itself. 

A sufficient ground for the decision would have been that the pro- 
posed state regulation constituted an undue and unreasonable burden 
upon interstate commerce. Since television on a workable scale nec- 
essarily transcends state boundaries, and film constitutes so large a 
proportion of television broadcasts, a regulation of this type by a 
state would seriously impair the functioning of the industry. 


103 327 U. S. 146, 66 Sup. Ct. 456, 90 L. ed. 586 (1946). 
104 Jd. at pp. 157-158. Footnotes omitted. 
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Further, it is questionable whether the proposed regulation would 
not impinge upon constitutional guarantees of free speech and press. 
The censorship of ideas is naturally abhorrent to a free society. While 
the Supreme Court has not yet seen fit to re-examine its position that 
the motion picture industry is merely an amusement like circuses and 
other spectacles, reconsideration seems inevitable. And as a part 
of the system of radio communication, a medium for the dissemination 
of ideas as well as a medium of entertainment, the broadcast of film 
by television imperatively must be free of governmental suppression. 


HERBERT E. Forrest. 
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ADMINISTRATIVE LAaw—Civi, AgRonAuTICS Boarp Not RE- 
QUIRED TO CONSOLIDATE HEARINGS ON MUTUALLY EXCLUSIVE APPLI- 
caTIons.—Western Air Lines petitioned for review of an order of 
the Civil Aeronautics Board, E-4484, July 26, 1950, denying consoli- 
dation of applications by it and a subsidiary, Western Air Lines of 
the Pacific, with several other applications then pending before the 
board. Western contended that its applications and two of the others 
were mutually exclusive and must be consolidated under the doctrine 
of Ashbacker Radio Corp. v. Federal Communications Commission, 
326 U. S. 327, 66 Sup. Ct. 148, 90 L. ed. 108, (1946) 14 Gro. WasH. 
L. Rev. 516, which held “that where two bona fide applications are 
mutually exclusive the grant of one without a hearing to both deprives 
the loser of the opportunity which Congress chose to give him.” 
Western further contended that the board abused its discretion in not 
consolidating all of the proceedings into one area case. The cases 
Western sought to consolidate here involved renewal of Southwest 
Airways’ certificate, renewal of West Coast Airlines’ certificate, the 
reopened California-Nevada case, application for merger of Southwest 
and West Coast, and application by Western to acquire control of 
Western of the Pacific. The board agreed the two certificate renewal 
cases and Western’s were mutually exclusive, but decided consolida- 
tion would unduly expand the scope of the issues and that Western’s 
application was not timely since hearings had been closed and an ex- 
aminer’s report issued on Southwest Airways’ application and hear- 
ings were nearly completed on West Coast Airlines’ application before 
Western filed. But the board had ordered the hearings in both of 
those cases reconvened after hearings had been held on the merger 
application to determine the effect of the merger on the certificate 
renewals. The board further decided that any “public interest” in 
having all the proceedings joined, so as “to consider problems of air 
service on the Pacific Coast as a whole,” was outweighed by the diffi- 
culties of delay and disruption of orderly procedure. Held, the Ash- 
backer doctrine does not apply as there has been no final grant of any 
certificate, and there is no abuse of discretion by the board in not 
hearing all the cases together. Western Air Lines v. Civil Aeronautics 
Board, 184 F. (2d) 545 (C. A. 9th, 1950). 

Section 481(c) of the Civil Aeronautics Act of 1938, 52 Strat. 973, 
49 U.S. C., §401 et seq. (1946), requires a public hearing upon all 
applications for certificates for convenience and necessity. It does 
not provide, however, as does Section 309 of the Communications Act 
of 1934, 48 Star. 1064, 47 U. S. C., $151 et seg. (1946), for the 
granting of a certificate without a hearing. At least two questions 
arise from the Ashbacker decision: one, does the so-called doctrine 
apply only to the Federal Communications Commission as a limita- 
tion on its power to grant a license without a hearing or does it extend 
to the other licensing agencies ; and two, does it require consolidation 
of mutually exclusive applications at any stage of the administrative 
process or only prohibit the granting of one before a hearing has been 

[ 336 J 
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held on the others which are pending. The first question seems to be 
answered by the fact that the doctrine has been presented in several 
cases involving other bodies without being challenged on the ground 
it was limited to the radio field. Jn re Carter, 85 App. D. C. 229, 
177 F. (2d) 75 (1949), cert. den., 338 U. S. 900, 70 Sup. Ct. 250 
(1950) ; Seaboard & Western Airlines v. Civil Aeronautics Board, 
181 F. (2d) 777 (App. D. C., 1949) ; Cusano v. Dunn, 137 Conn. 20, 
74 A, (2d) 477 (1950). Also in the instant case the court did not 
question the applicability of the doctrine on this point. 

It is the second question which poses the real difficulty. What did 
the Court mean in the Ashbacker decision? Mr. Justice Frankfurter, 
dissenting at p. 335, interpreted the majority as requiring “. . . that 
whenever conflicting applications are made for a radio license the 
Communications Commission must hear all applications together.” 
To him it appeared an unwarranted supervision of administrative pro- 
cedures. The United States Court of Appeals for the District of 
Columbia in three subsequent radio cases accepts the rule of the Ash- 
backer case as making initial consolidation necessary. Radio Cincin- 
nati v. Federal Communications Commission, 85 App. D. C. 292, 177 
F. (2d) 92 (1949) ; KFAB v. Federal Communications Commission, 
85 App. D. C, 160, 177 F. (2d) 40 (1949) ; Kentucky Broadcasting 
Corp. v. Federal Communications Commission, 84 App. D. C. 383, 
174 F. (2d) 38 (1949). This same court by dictum without men- 
tioning the Ashbacker case, suggested that the Civil Aeronautics Board 
in an area route case would “of course” have consolidated several 
applications if they all sought the same points on a feeder route, East- 
ern Airlines v. Civil Aeronautics Board, 85 App. D. C. 412, 178 F. 
(2d) 726 (1949). West Coast and Southwest both operate as so- 
called feeder lines and Western cited this case before the board as 
requiring consolidation, but the board answered it was not required 
when applications were not seasonably filed, E 4484, p. 4. On the 
other hand there are several clear instances when consolidation is 
definitely not necessary. An agency cannot be required to reopen a 
case when a mutually exclusive application is filed subsequent to the 
final grant of the license or certificate. KFAB v. Federal Communi- 
cations Commission, supra. But cf., Pacific Overseas Airlines v. 
Civil Aeronautics Board, 81 App. D. C. 268, 161 F. (2d) 633 (1946). 
Nor does the withdrawal of one of several channels, for which there 
are multiple applications pending, until further determination of the 
qualifications of one of the applicants can be made, deny any of the 
others a hearing under the Ashbacker rule. Pauley v. Federal Com- 
munications Commission, 181 F. (2d) 292 (App. D. C., 1950). The 
courts also recognize there is no requirement that an agency consoli- 
date unrelated or indirectly related cases. “. .. the Commission was 
under no duty . . . to postpone final action on the . . . permit until it 
had disposed of the clear channel proceeding,” merely because the out- 
come of that proceeding might cause the applicant’s station to inter- 
fere with an existing operator. Federal Communications Commis- 
sion v. WIR, 337 U. S. 265, 272, 69 Sup. Ct. 1097, 93 L. ed. 1353 
(1949). In a Civil Aeronautics Board case involving merger of two 
lines, with routes over the North Atlantic, it was ruled the applica- 
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tion of another carrier for a new route in that area need not be heard 
simultaneously. However, the board did see fit to consolidate with 
the merger proceedings the hearings regarding modification of exist- 
ing certificates on the route. Seaboard & Western Airlines v. Civil 
Aeronautics Board, supra. Likewise, the board was not required to 
postpone the grant of a certificate until it had approved of the control 
of the applicant by a parent steamship company. Pan American Air- 
ways Co, v. Civil Aeronautics Board, 121 F. (2d) 810 (C. C. A. 2d, 
1941). And only because the issues of ownership and stock control 
were so interrelated and essential to the primary question of a route 
extension and because long hearings had been held did the court sug- 
gest the board decide all questions in the same proceeding. W. R. 
Grace & Co. v. Civil Aeronautics Board, 154 F. (2d) 271 (C. C. A. 
2d, 1946). 

These cases illustrate the real vice of a holding which requires all 
pending mutually exclusive applications to be consolidated at any time. 
The effect is to take away from the agency a necessary flexibility in 
docketing its cases and scheduling hearings. And it runs afoul of that 
fundamental concept of administrative law that judicial review is not 
granted “. . . until [orders] impose an obligation, deny a right or fix 
some legal relationship as a consummation of the administrative proc- 
ess.” Chicago & Southern Air Lines v. Waterman S. S. Corp., 333 
U. S. 103, 113, 68 Sup. Ct. 431, 92 L. ed. 568 (1948). This has been 
stated many times from the beginnings of modern administrative law. 
United States v. Illinois Central R. Co., 291 U. S. 457, 54 Sup. Ct. 
471, 78 L. ed. 909 (1934) ; Prentis v. Atlantic Coast Line, 211 U. S. 
210, 29 Sup. Ct. 67, 53 L. ed. 150 (1908). The courts have shied 
away from supervising the dockets of the agencies. Federal Com- 
munications Commission v.WJR, supra. Only “under extraordinary 
conditions” will the courts interfere with administrative proceedings 
by a stay order. Pacific Overseas Airlines Corp. v. Civil Aeronautics 
Board, supra. Mr, Justice Frankfurter maintained in the dissent in 
the Ashbacker case, supra, the logical result of the majority opinion 
as he interpreted it is an improper judicial function. He pointed out 
that the place of the courts is to hold “the administrative agencies 
within the confines of their Congressional authority. But in doing so 
they should not even unwittingly assume that the familiar is the neces- 
sary and demand of the administrative process observance of conven- 
tional judicial procedures when Congress has made no such exaction.” 

In the principal case the court holds the Ashbacker rule means only 
that final action on one of the mutually exclusive applications cannot 
be taken without a hearing on the others. It also suggests that the 
board would have to consolidate competing applications if filed within 
the ten-day period the Board allows for filing after pre-hearing confer- 
ences have been held. But between these two limits there is a broad 
area within which the board has full discretion to conduct its own pro- 
ceedings, set its own docket and to exercise its sound judgment as to 
whether consolidation is necessary. The courts will not interfere in 
this area unless there is a clear and arbitrary abuse of discretion, 
which this court did not find in the present case. It is submitted that 
this is the proper application of the Ashbacker rule and since there 
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are the cases apparently accepting the broader interpretation, perhaps 
the Supreme Court should redefine and limit the doctrine to the hold- 
ing in this case. R. S. H. 


ADMIRALTY—LIABILITY OF SHIPOWNER UNDER SEAWORTHINESS 
DoctTrInE For INJURY OccURRING TO LONGSHOREMAN ON LAND— 
EFFECT OF THE ADMIRALTY ExTENSION Act.—Plaintiff, an experi- 
enced longshoreman employed by an independent contractor, was 
injured when a pontoon hatch cover fell as it was being raised off the 
dock to the vessel’s deck by the vessel’s winch. A special verdict of 
the jury absolved defendant shipowner of negligence and found plain- 
tiff negligent. The jury found, however, that the bridles furnished by 
the shipowner were unsuitable for lifting the pontoon hatch cover and 
that the unsuitability caused the injury. Held, the shipowner’s war- 
ranty as to the seaworthiness of the ship and the appliances appurte- 
nant thereto extends to a longshoreman ashore engaged in loading or 
unloading the vessel. Strika v. Holland American Line, 90 F. Supp. 
534 (S. D. N. Y. 1950). 

The decision is based on the rule laid down in Seas Shipping Co. 
v. Steracki, 328 U. S. 85, 66 Sup. Ct. 872, 90 L. ed. 1099 (1946), 
wherein the Supreme Court extended the seaworthiness doctrine to a 
longshoreman injured aboard the vessel while engaged in its loading. 

Starting with the statement of the shipowner’s liability to seamen 
under the seaworthiness doctrine in The Osceola, 189 U. S. 158, 23 
Sup. Ct. 483, 47 L. ed. 760 (1903), the doctrine has been developed 
into a species of absolute liability through a series of ofttimes confus- 
ing and conflicting opinions. Note (1947) 57 Yate L. J. 243. The 
Supreme Court in the Sieracki case, supra, calls it “essentially a spe- 
cies of liability without fault.” 

Whereas the shipowner’s strict liability to the seamen in his employ 
had traditionally been predicated upon the peculiar hazards, rigours, 
and discipline to which a seaman is subject, Machnich v. Southern 
S. S. Co., 321 U. S. 96, 64 Sup. Ct. 455, 88 L. ed. 561 (1944), in the 
Sieracki case, supra, the Supreme Court threw the protective mantel 
of the doctrine over additional categories of workers,—the extent of 
which may not be known for years to come—who “perform the ship’s 
service” not only under the immediate hire of the owner but to all 
who “render it with his consent or by his arrangement.” The Court 
said the seaworthiness doctrine “is a form of absolute duty owing 
to all within the range of its humanitarian policy.” 

Already in Sulovitz v. United States, 64 F. Supp. 637 (E. D. Pa. 
1945), on the basis of a lower court decision in the Sieracki case, 
supra, a carpenter employed by ship suppliers but engaged in prepar- 
ing a ship’s hold to receive a special cargo was ruled to be a “long- 
shoreman” within the meaning of the Sieracki case, supra, and a simi- 
lar finding was made as to a ship ceiler who shores cargo in a ship to 
prevent its shifting in Eagle Indemnity v. United States Lines Co., 
86 F. Supp. 949 (Md. 1949). 

But in Guerrini v. United States, 167 F. (2d) 352 (C. A. 2d, 1948), 
Learned Hand, J., refused to extend the doctrine to a bricklayer em- 
ployed by an independent contractor engaged in cleaning the tanks 
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and boilers of a ship despite the fact that he found it to be a part of 
the “ship’s service.” He urged that “we should hesitate to read the 
[Sieracki] decision as intended to extend the protection of what 
amounts to a warranty of seaworthiness to all workmen upon a ship, 
however casual their presence there, and however much their relation 
to the employer is unlike the early paternalistic status of master and 
crew, many of whose features have vestigially persisted to the present 
time.” 

In the instant case, the plaintiff was clearly engaged in work cov- 
ered by the Steracki decision, supra, but the problem remained of an 
extension of the doctrine to a worker ashore, a question expressly left 
undecided in the Sieracki case. 

The court in the instant case argues that to draw a line between a 
longshoreman injured aboard the vessel and one injured while engaged 
in similar work alongside the vessel is arbitrary and “without reality.” 
The essential element is that the longshoreman be engaged in the 
“ship’s service” and with the shipowner’s consent or by his arrange- 
ment. 

The logic of this argument is forceful but a jurisdictional problem 
is encountered when the accident takes place ashore. 

It has been suggested that insofar as seamen are concerned the 
jurisdictional problem could be met in the same manner as the exten- 
sion of the maintenance and cure remedy to a seaman injured ashore 
Aguilar v. Standard Oil Co. of New Jersey, 318 U. S. 724, 63 Sup. 
Ct. 930, 87 L. ed. 1107 (1943), and of the Jones Act remedy in 
O’Donnell v. Great Lakes Dredge and Dock Co., 318 U. S. 36, 63 
Sup. Ct. 488, 87 L. ed. 596 (1943). Note (1947) 57 Yaue L. J. 243 
and (1946) 34 Cauir. L. Rev. 601. In the O’Donnell case, the court 
avoided the jurisdictional problem, rejecting the locality test and 
founding admiralty jurisdiction upon the nature of the service, status, 
and relationship of the seaman. 

But the traditional maintenance and cure remedy does not apply to 
longshoremen, and in Swanson v. Marra Bros., 328 U. S. 1, 66 Sup. 
Ct. 869, 90 L. ed. 1045 (1946), the Supreme Court denied recovery 
under the Jones Act in a suit by a longshoreman injured on land, 
reasoning that if Congress had denied this remedy aboard the vessel 
by enacting the Longshoremen’s and Harbor Workers’ Compensation 
Act, 44 Stat. 1424 (1927), 33 U. S. C., § 901 et seg. (1946), it could 
not have intended to preserve it for injuries ashore. 

The court in the instant case takes a questionable path out of the 
jurisdictional maze. Having found that an injury to a longshoreman 
ashore is not a maritime tort, citing as authority T. Smith & Son v. 
Taylor, 276 U. S. 179, 48 Sup. Ct. 228, 72 L. ed. 520 (1928), Minnie 
v. Port Huron Co., 295 U. S. 647, 55 Sup. Ct. 884, 79 L. ed. 1631 
(1935), and Brady v. Roosevelt S. S. Co., 128 F. (2d) 169 (C. C. A. 
2d, 1942), and that state law must prevail, the court proceeds to graft 
the seaworthiness doctrine onto New Jersey law. 

There is no state case law on the question in New Jersey. This 
court argues that the state courts would “undoubtedly” follow the 
federal decisions in the absence of state case law and proceeds to apply 
this concept of strict liability in a case in which the jury absolved the 
defendant of negligence and found the plaintiff guilty of negligence. 
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The court is not wholly at ease in its reasoning for it states : “Surely 
if the Supreme Court had felt that the requirement of the application 
of ‘state law’ would necessitate application of the negligence law of the 
state and preclude coverage under the seaworthiness doctrine of the 
longshoreman working on the dock, it would have so stated in foot- 
note 17 of the Sieracki case, instead of leaving the question open to 
future decision.” 

With the enactment of the Admiralty Extension Act, 62 Stat. 496 
(1948), 46 U. S. C. Supp. III, § 740 (1950), the jurisdictional prob- 
lem is resolved for causes of action arising subsequent thereto. The 
Act extends the admiralty and maritime jurisdiction of the United 
States to “include all cases of damage or injury, to person or property, 
caused by a vessel on navigable water, notwithstanding that such dam- 
age or injury be done or consummated on land.” 

As to suits against the United States, the Act apparently was not 
intended to have retroactive effect, except in the case of suits which 
could have been brought, but have “not been hitherto filed under the 
Federal Tort Claims Act.” Turner Terminals Co. v. United States, 
177 F. (2d) 844 (C. A. 5th, 1949) ; Connor v. United States, 90 F. 
Supp. 1005 (E. D. Pa. 1950) ; Portland Tug & Barge Co. v. United 
States, 90 F. Supp. 593 (Ore. 1949) ; Vega v. United States, 86 F. 
Supp. 293 (S. D. N. Y. 1949). 

As to suits against private parties, the Act and the legislative his- 
tory are silent on the question of retroactivity. In All America Cables 
& Radio, Inc. v. Steamship Dieppe, 93 F. Supp. 923, 1950 A. M. C. 
1863 (S. D. N. Y. 1950), the court refused to dismiss an in rem 
libel for damages to submarine cables by a vessel’s anchor, despite the 
fact that the damage occurred prior to the passage of the Act, saying: 
“The Act did not create a new right; it merely created a new remedy. 
Plaintiff always had the right to recover its damages in an action at 
common law. The Act merely provides that plaintiff may now recover 
them in an action on the admiralty side of the court. It is no objec- 
tion, therefore, that the cause of action existed prior to the passage of 
the Act, for, as was said in Sampeyreac v. United States, 7 Pet. 222, 
239: ‘Almost every law, providing a new remedy affects and operates 
upon causes of action existing at the time the law is passed.’ (Cf. 
Funkhouser v. J. B. Preston Co., 290 U. S. 163.)” It is interesting 
to note that this court speaks of an action at common law but the dam- 
age occurred in Curacao, a non-common law jurisdiction. 

In the Sieracki case, supra, the Supreme Court found that a ship- 
owner has a duty extending to longshoremen engaged in loading and 
unloading to provide a seaworthy vessel. May not, under the theory 
of the All America Cables & Radio case, supra, the Act be invoked 
retroactively to provide a remedy in admiralty for breach of the ship- 
owner’s duty in the instant case, thereby resolving the jurisdictional 
problem ? 


ADMIRALTY—“SEAWORTHINESS” DocTRINE—NON-LIABILITY OF 
SHIPOWNER FOR TRANSITORILY UNSAFE CONDITION OF SHIP’s APPLI- 
ANCES.—Libellant, a cook under shipping articles, on the Rufus W. 
Peckham, a vessel owned and operated by the United States, was 
injured when he slipped on a gelatinous substance and fell while de- 
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scending a ship’s “stairway” in the performance of his duty. The 
libellant brought an action for damages, indemnity, and maintenance 
and cure under the general maritime law. The trial court denied the 
claim for damages and indemnity. 87 F. Supp. 203 (E. D. Pa. 1949). 
Held, the “seaworthiness” doctrine does not extend so far as to impose 
an absolute liability on a shipowner for the transitorily unsafe condi- 
tion resulting from the use of an appliance which is inherently sound 
and seaworthy. Cookingham v. United States, 184 F. (2d) 213, 1950 
A. M. C. 1793 (C. A. 3d, 1950). 

The libellant’s action was based on alternative theories of recovery. 
His main contention was that the respondent was liable for the breach 
of warranty of seaworthiness in failing to supply the seaman a “safe 
place to work,” but secondly, his argument was to the effect that the 
very fact that the foreign substance was dropped and permitted to 
remain on the “stairway” was itself a negligent act which negligence 
imputed to the shipowner was sufficient to impose liability on the 
respondent. The trial court as a matter of law ruled in the absence 
of evidence of negligence or unseaworthiness, the respondent was not 
liable for failing to provide a “safe place to work.” 

The fundamental question in this case resolves itself into whether 
the warranty of seaworthiness is sufficiently inclusive so as to impose 
on a shipowner an absolute duty to provide a “safe place to work” or 
whether the shipowner’s liability is conditioned upon some concept of 
negligence or notice to the employer when an appliance or place of 
work is made temporarily unsafe due to use. Historically, due to the 
particular hazards of a mariner’s calling and the rigorous discipline 
demanded of a seaman, the maritime law has required that he be 
granted special protection. Socony-Vacuum Oil Co. v. Smith, 305 U. 
S. 424, 430, 431, 59 Sup. Ct. 262, 83 L. ed. 265 (1939). From the 
early beginning of maritime law seamen have been considered wards 
of the admiralty, for an analysis of the historical reasons for this pater- 
nalistic attitude by the courts see Hume v. Moore-McCormack Lines, 
121 F. (2d) 336 (C. C. A. 2d, 1941). Accordingly, the Supreme 
Court in The Osceola, 189 U. S. 158, 175, 23 Sup. Ct. 483, 47 L. ed. 
760 (1903), in answer to a certified question laid down as an inde- 
pendent proposition the rule of the owner’s obligation to furnish sea- 
worthy appliances, “. . . the vessel and her owner are . . . liable to an 
indemnity for injuries received by a seaman in consequence of the 
unseaworthiness of the ship, or a failure to supply and keep in order 
the proper appliances appurtenant to the ship.” (Jtalics added.) This 
principle of maritime law was subjected to extensive judicial scrutiny 
and discussion with the result that various degrees of care were pre- 
scribed to a shipowner’s obligation to keep in order the proper appli- 
ances and to maintain a seaworthy vessel. These standards of con- 
duct, although somewhat dissimilar, possessed the common denomin- 
ator that this duty was not absolute. The Tawmie, 80 F. (2d) 792 (C. 
C. A. 5th, 1936) ; The Cricket, 71 F. (2d) 61 (C. C. A. 9th, 1934) ; 
Adams v. Bortz, 279 Fed. 521 (C. C. A. 2d, 1922) ; Burton v. Greig, 
271 Fed. 271 (C. C. A. 5th, 1921). It was felt that the Supreme 
Court crystallized the “seaworthiness” rule in Seas Shipping Co. v. 
Sieracki, 328 U. S. 85, 66 Sup. Ct. 872, 90 L. ed. 1099 (1946) where 
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it was held that the shipowner’s liability for failure to maintain the 
vessel and her gear in a seaworthy condition is a species of liability 
without fault not limited by concepts of negligence. Note (1947) 57 
YALE L. J. 243. 

The majority of the court in the instant case fully subscribed to 
the latter principle of maritime law. However, they refused to accept 
the proposition that this absolute duty extends to providing a “safe 
place to work.” By analogy to the safe place to work doctrine of neg- 
ligence which affords an employer a reasonable opportunity to correct 
an unsafe condition before liability attaches, the majority of the court 
arrived at the conclusion that a shipowner should not be made an 
insurer against “. . . every fortuitous or negligent act on shipboard 
which results in temporarily rendering an appliance less than safe, 
even though he may have no knowledge of or control over its happen- 
une 

Inasmuch as the Supreme Court has imposed an insurer’s liability 
on shipowners for the unseaworthiness of their vessel, the majority 
of the court in the instant case by requiring notice or negligence be 
proved, is in effect excluding the seaman’s right to a “safe place to 
work” from the warranty of seaworthiness and thus limiting the rem- 
edy for failure to provide a safe place to an action under the Jones 
Act, Merchant Marine Act of 1920, 41 Srar. 1007 (1920), 46 U. S. 
C., § 688 (1946). It is well settled under this Act that the law does 
provide a remedy for the negligent failure of a shipowner to furnish a 
seaman a “safe place to work.” Armit v. Loveland, 115 F. (2d) 308 
(C. C. A. 3d, 1940) ; Stark v. American Dredging Co., 66 F. Supp. 
296 (E. D. Pa. 1946). There can be no doubt that the test under the 
Jones Act is negligence. De Zon v. American President Lines, 318 
U. S. 660, 63 Sup. Ct. 814, 87 L. ed. 1065 (1943), rehearing den., 
319 U. S. 780, 63 Sup. Ct. 1025, 87 L. ed. 1725 (1943) ; Phillips v. 
Matson Navigation Co., 62 F. Supp. 247 (N. D. Cal. 1945). This 
remedy, however, should not be to the exclusion of any other. The 
avowed purpose of the Jones Act, supra, was to give a seaman injured 
in the course of his employment, and his personal representatives 
where death ensued, the right to maintain an action at law for recov- 
ery of the damages with the right to trial by jury, Anelich v. The 
Arizona, 183 Wash. 467, 49 P. (2d) 3 (1935), aff'd, 298 U. S. 110, 
56 Sup. Ct. 707, 80 L. ed. 1075 (1936), rehearing den., 298 U. S. 
692, 56 Sup. Ct. 945, 80 L. ed. 1409 (1936), and to eliminate the 
defense of fellow servant. The Act did not in any way affect the 
seaman’s contractual rights under the general maritime law, it merely 
brought into the maritime law new rules drawn from another system 
which gave the seaman an election between the relief accorded by the 
old rules or the new. Willock, Commentary on Maritime Workers, 
46 U. S.C. A. (preceding § 688) 211 at pp. 240, 242. 

Notwithstanding the fact that the Jones Act brought with it into 
the maritime law the common law master-servant “safe place to work” 
concept, it is submitted that a “safe place to work” was encompassed 
within the term “seaworthiness” of the ancient admiralty law. No 
square holding has been found setting forth with mathematical preci- 
sion an equation that a “safe place to work” is equal to “seaworthi- 
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ness.” Furthermore, the term “seaworthiness” has been variously 
defined depending on the particular circumstances of the problem be- 
fore the court at that time. However, where the term “seaworthy” 
applies to seamen as distinguished from cargo, marine insurance, and 
the like, many courts, have suggested that such term, if not equivalent 
to, includes the concept of a safe place to work. The Seeandbee, 102 
F. (2d) 577, 581 (C. C. A. 6th, 1939) ; Christopher v. Grueby, 40 F. 
(2d) 8, 12 (C. C. A. 1st, 1930), cert. den., 282 U. S. 876, 51 Sup. Ct. 
80, 75 L. ed. 774 (1930) ; Rederii v. Jarka Corporation, 82 F. Supp. 
285, 291 (S. D. Me. 1949) ; The Waco, 3 F. (2d) 476, 478 (E. D. 
Pa. 1925). 

Recent decisions have indicated an acceptance by the lower federal 
courts of the dogma that failure of an owner to furnish safe places of 
work makes the vessel unseaworthy and impresses on him an absolute 
liability for such default. A shipowner has the duty of furnishing a 
seaman with a safe place to work and is responsible for a seaworthy 
ship and safe equipment. This duty is absolute and not merely the 
result of the Jones Act, see Interocean S. S. Co. v. Topolofsky, 165 
F. (2d) 783, 784 (C. C. A. 6th, 1948). A failure to have adequate 
lights turned on in the engine room of a moored vessel made the 
owner liable for the unseaworthiness of the vessel by not providing a 
safe place to work. Ortega v. Alexiahdes, 1950 A. M. C. 1858, 
(S. D. Tex., 1950). Conceding that recovery might be available 
to an injured seaman under the Jones Act for particular acts of 
negligence such as spilling jello upon a “stairway,” Biggs, C. J., 
in dissenting opinion in the instant case, maintained that once a dan- 
gerous situation was created by this negligent act the shipowner was 
under an absolute obligation to correct it. The Chief Judge stated, 
“This is the equivalent of the requirement of ‘a safe place to work’ 
for the seaman, a doctrine not novel in the admiralty law.” 

Mahnich v. Southern S. S. Co., 321 U. S. 96, 64 Sup. Ct. 455, 88 
L. ed. 561 (1944) was strongly urged by the libellant as supporting 
his theory of recovery. There a staging was rigged with a piece of 
rotten line from a Lyle gun box when there was ample good line 
aboard. Asa result of the defective line the staging collapsed, causing 
injury to a member of the crew. The Court in holding the owner 
liable for the unseaworthiness of the vessel announced that the exer- 
cise of due diligence does not relieve a shipowner from his obligation 
to provide seamen with seaworthy appliances where and when the 
work is to be done. The majority of the court in the instant case 
distinguishes the Mahnich case, supra, by saying, ““The rope, an essen- 
tial part of the ship’s gear, was itself inherently defective and, there- 
fore, unseaworthy.” Quaere, whether this was the normal use of 
such line or the purpose for its presence aboard ship; if not, it is 
arguable that use of the defective line as a support for the staging 
caused the appliance and/or the place of work of the seaman unsafe 
and thus unseaworthy. 

Actions under the general maritime law for injuries resulting from 
slipping on foreign substances and thus making the ship unseaworthy 
are relatively few. Under such circumstances, recovery was allowed 
a seaman for the ship’s “unseaworthiness” in Krey v. United States, 
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123 F. (2d) 1008 (C. C. A. 2d, 1941) (soap on washroom deck) ; 
Bachman v. United States, 72 F. Supp. 298 (W. D. Wash. 1947) 
(pool of oil on engine room floor plates) ; Williams v. United States, 
66 F. Supp. 770 (S. D. N. Y. 1946) (oil on boat thwart) ; Radovcic v. 
The Princ Pavle, 45 F. Supp. 15 (S. D. N. Y. 1942) (slippery wash- 
room deck). But cf. Guerrini v. United States, 167 F. (2d) 352 (C. 
C. A. 2d, 1948) (boiler repairman slipping on oily deck of vessel). 

The majority in the instant case by declaring a mere transitory 
condition rendering a ship’s appliance less than safe as insufficient to 
impose liability on the owner appears to be engrafting a time element 
on the “seaworthiness” doctrine which Biggs, C. J., in his dissent, 
considers, “. . . irrelevant under the doctrine of the shipowner’s abso- 
lute liability.” 

It is submitted that where a place to work is less than safe, or an 
appliance is dangerous for the use for which it is intended, whether 
for a longer or shorter period, the vessel is unseaworthy and a ship- 
owner has an absolute liability for a seaman’s injury resulting there- 
from. An action for unseaworthiness of the vessel, unsafe appliances, 
or unsafe place to work might at a seaman’s election be brought under 
the Jones Act, supra, but there his recovery will be conditioned upon 
proof of negligence or lack of due diligence by the shipowner. Al- 
though affording “seamen” the benefit of such alternative relief would 
clothe him with substantially greater rights than are presently allowed 
comparable shoreside employees, this may be considered merely an- 
other manifestation of the special protection conferred by the courts 
on the wards of the admiralty. R.R.R. 


ConsTITUTIONAL LAW—BIBLE READING AND REPETITION OF 
Lorp’s PRAYER IN Pusiic ScHooLrs—RELIciIous FrEEpoM.—Gloria 
Klien, daughter of one of the plaintiffs, is a student in Hawthorne 
High School, which is a public school operated by the Board of Edu- 
cation with public funds. Plaintiffs attacked the constitutionality of 
New Jersey Revised Statutes (1937), Sections 18: 14-77 and 18: 
14-78, requiring at least five verses from the Old Testament of the 
Bible to be read without comment at the opening of public schools 
each day and permitting repetition of the Lord’s Prayer. The Board 
of Education of the borough issued a directive that “any student may 
be excused during the reading of the Bible upon request.” Plaintiffs’ 
objection was that there was an abridgement of the prohibition against 
the establishment of religion set forth in the First Amendment, and 
embodied in principle in the due process and equal protection clauses 
of the Fourteenth Amendment of the United States Constitution. 
Held, on appeal to the Supreme Court of New Jersey, that compliance 
with the statute does not constitute religious education, nor is the 
statute designed to inculcate any particular dogma, creed, belief or 
mode of worship, and therefore, does not contravene the Federal Con- 
stitution. Doremus v. Board of Education, 4 N. J. 459, 75 A. (2d) 
880 (1950). 

All American constitutions, state and federal, contain provisions 
effecting a prohibition on governmental authorities from establishing 
a religion or restraining the free exercise thereof or using public tax 
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funds for private sectarian purposes. West Virginia State Board of 
Education v. Barnette, 319 U. S. 624, 63 Sup. Ct. 1178, 87 L. ed. 
1628, Note (1943) 147 A. L. R. 674; Reynolds v. United States, 98 
U. S. 145, 25 L. ed. 244 (1879) ; 2 Cooley, ConstirutionaAL LimI- 
TATIONS (8th ed. 1927) 966. As further insurance against encroach- 
ment of religious liberties by the states, the courts have repeatedly 
held that the Fourteenth Amendment, whose key clause deals only 
with the deprivation “of life, liberty or property without due process 
of law,” has made applicable to the states the guaranties of the First 
Amendment, which include the prohibition against any law respecting 
the establishment of religion. The process of absorption of the privi- 
leges and immunities into the due process clause of the Fourteenth 
Amendment has had its source in the belief that neither liberty nor 
justice would exist if they were sacrificed. This freedom of worship, 
as that of assembly and of speech, is susceptible of restriction only to 
prevent grave and “imminent” danger to interests which the state 
may lawtully protect. Jilinois ex rel. McCollum v. Board of Educa- 
tion, 333 U. S. 203, 68 Sup. Ct. 461, 92 L. ed. 649, Note (1948) 2 
A. L. R. (2d) 1338; Everson v. Board of Education, 330 U. S. 1, 
67 Sup. Ct. 504, 91 L. ed. 711, Note (1947) 168 A. L. R. 1392; Mur- 
dock v. Pennsylvania, 319 U. S. 105, 63 Sup. Ct. 870, 87 L. ed. 1292 
(1943) ; Cantwell v. Connecticut, 310 U. S. 296, 60 Sup. Ct. 900, 84 
L. ed. 1213, Note (1940) 128 A. L. R. 1352; Green v. Frazier, 253 
U. S. 233, 40 Sup. Ct. 499, 64 L. ed. 878 (1920) ; People ex rel. Ring 
v. Board of Education, 245 Ill. 334, 92 N. E. 251 (1910). Nor can 
the states through control of the public schools invade the rights 
secured to citizens by this general constitutional principle. Everson 
v. Board of Education, supra. 

The instant case represents another effort by the judiciary to deter- 
mine how high the wall between church and state should be erected, 
or more particularly whether the practice of Bible reading without 
comment and repeating the Lord’s Prayer, authorized by the statutes, 
amounts to denominational or sectarian instruction. This issue has 
never been considered by the Supreme Court of the United States 
despite attention by various state tribunals. Although there is agree- 
ment that the church and state should maintain separate and unfused 
provinces, a dichotomy of thought exists in the legal conception of 
what constitutes a sectarian purpose or influence. The weight of 
authority in the states is that the Bible itself is not a sectarian book, 
and that reading it to students does not increase the burden of taxa- 
tion or use public funds for a private sectarian purpose. Kaplan v. 
Independent School District, 171 Minn. 142, 214 N. W. 18 (1927) 
(New Testament) ; People ex rel. Vollmar v. Stanley, 81 Colo. 276, 
255 Pac. 610 (1927) ; Evans v. Selma Union High, 193 Cal. 54, 222 
Pac. 801 (1924) (purchase of Bible for school library) ; Wilkerson 
v. City of Rome, 152 Ga. 762, 110 S. E. 895 (1922) ; Church v. Bul- 
lock, 104 Tex. 1, 109 S. W. 115 (1908) (Bible and Lord’s Prayer) ; 
Hackett v. Brooksville Graded School District, 120 Ky. 608, 87 S. W. 
792 (1905) ; Billard v. Board of Education of Topeka, 69 Kan. 53, 
76 Pac. 422 (1904) ; Moore v. Monroe, 64 Iowa 367, 20 N. W. 475 
(1884). The rationale justifying these decisions, part of which is 
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adopted in the considered case, is (1) that a book to be sectarian must 
show that it teaches the dogmas of a sect as such, and not that it is 
so comprehensive as to include them by partial interpretation by its 
adherents ; (2) that Bible reading does not indoctrinate any religious 
preference and does not constitute religious worship, but at most 
teaches the existence of a Deity and is a simple recognition of a Cre- 
ator; (3) that the United States has always been basically a theistic 
nation as evidenced by commissioning chaplains in the armed services, 
administering oaths to witnesses in trials and proclaiming a Thanks- 
giving Holiday each year as a day to acknowledge the favors bestowed 
by God; (4) that the Bible offers a fountain of moral precepts which 
for ages has been regarded by the majority of the people as a textual 
source for knowledge of justice, sacred regard for truth, love for 
country, universal benevolence and other elements that shape better 
citizenry; (5) that to purge education of any mention of religious 
doctrines or quotation of classical religious literature would be to 
impair the presentation of art, literature, history and philosophy ; and 
(6) that students may be excused from the exercises if their parents 
so desire. Representing the minority view, Ring v. Board of Educa- 
tion, supra, State ex rel. Freeman v. Scheve, 65 Neb. 853, 91 N. W. 
846 (1902), and State ex rel. Weiss v. District Board, 76 Wis. 177, 
44 N. W. 967 (1890), interpret reason number (6) above as an 
admission of the sectarian nature of the Bible in arriving at the con- 
clusion that it is sectarian and its use in the public schools is offensive 
to the conscience of some people and thus unconstitutional. These 
cases advance in support (1) that the Bible is generally accepted as 
divinely inspired and cannot fail to deeply impress the pupil’s mind ; 
(2) that our government protects minorities; (3) that exclusion of a 
pupil from this part of school even on special request of his own par- 
ents separates him from his fellows, stigmatizes him, and places him 
at a disadvantage because of his religious belief; and (4) that the 
Catholic acceptance of the Douay version and the Protestant affilia- 
tion with the King James’ version illustrates the theological nature of 
the Scriptures. The Illinois court in the Ring case observed that 
pupils cannot hear the Scriptures read without being instructed as to 
the divinity of Jesus Christ, the Trinity, the resurrection and sundry 
other theological concepts. In that case the schools used the Old and 
New Testaments of the Bible. The use of the Old Testament exclu- 
sively in public institutions could obviate this objection. 

Plaintiffs in the Doremus case, contending that the statutory direc- 
tion is in aid of one or more religions and in preference of one religion 
over another, seek support in Everson v. Board of Education, supra, 
and McCollum v. Board of Education, supra. Both holdings were 
distinguished on their facts from the present case, and it is submitted 
correctly so. In the Everson case the Court affirmed the constitu- 
tional propriety of reimbursing parents, including those sending their 
children to a Catholic parochial school, for money expended by them 
for bus transportation. This was done on the theory that the chil- 
dren were the beneficiaries of the appropriation in relation to physical 
safety, and thus the aid was not for a sectarian purpose. In the pres- 
ent case there was no physical aid but cooperative exercises. The 





348 THE GEORGE WASHINGTON LAW REVIEW 


issues of the two cases are so different that the Everson case was 
summarily rejected as not pertinent. 

In the McCollum case a local board of education in Illinois agreed 
to the giving of religious instruction in the schools under a “released 
time” arrangement whereby pupils with request cards signed by par- 
ents attended classes of religious instruction conducted during school 
hours in the school building by outside teachers furnished by a reli- 
gious council representing various faiths under the supervision of the 
superintendent of schools. Attendance records were kept, and pupils 
not attending the religion classes were required to continue their regu- 
lar secular studies. The Court held that this plan was a violation of 
the Constitution in that it separated students into groups causing so- 
cial pressure, allowed the advantages of the state’s compulsory attend- 
ance machinery in furnishing students, and used public school prop- 
erty for actual sectarian instruction. However, a reading of the 
majority and two concurring opinions of this case leads to a conclu- 
sion that not all programs with some religious shade are unconstitu- 
tional but each must be tested by a consideration of the factual aspects 
involved. Lewis v. Spaulding, 193 Misc. 66, 85 N. Y. Supp. (2d) 
682 (1948), admittedly engendered by the McCullom decision, held 
a “released time” program constitutional by distinguishing the facts 
of the two cases. The Lewis case and the present case found that the 
absence of use of school property and compulsory attendance is the 
absence of a sectarian act. 

Ours is a government of majority rule. The majority has accepted 
the constitutional expression of respect for and will to protect minori- 
ties with regard to religious inclinations; attempted inroads on civil 
liberties cannot be tolerated. The votaries of a faith cannot be sub- 
jected to discriminatory isolation—spiritual segregation—or required 
to participate in practices which are contrary to their conscience. 
What more potent force could threaten religious integrity than gov- 
ernment? Our history has proved that the wall between church and 
state was a wise construction and provides inspiration to maintain it 
at a high level. However, there can be no legitimate objection to the 
practice of reading the Bible in public schools as constitutionally 
repugnant to the First and Fourteenth Amendments. The design of 
the establishment of religion prohibition is to prevent a systematic 
indoctrination and increase of taxes to support and assist a religious 
group. The power of the United States Supreme Court to strike 
down state statutes must be exercised with most extreme caution lest 
a state’s power to legislate for the public welfare be seriously cur- 
tailed. Bible reading without comment in public schools does not 
threaten basically established rights, but its dominant and intended 
effects are to acquaint youth with irreproachable ethics, yield moral 
guidance and produce sounder citizens. ma 8 


CoNsTITUTIONAL LAW—FEDERAL IsLANDS—APPLICABILITY OF 
State StatuTEes.—In 1947 the government’s agents and the United 
States Army maintained a stock of hand smoke grenades on the mili- 
tary reservation known as Fort Sheridan, Illinois. Three teen-age 
boys removed four boxes of the grenades from the reservation and 
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one box was left on a vacant lot. In 1948 two small boys playing on 
this lot near their home found the grenades and were badly injured 
when one of the grenades exploded while they were playing with it. 
The boys’ father brought suit against the United States under the 
Federal Tort Claims Act, 28 U. S. C., § 1346 (2) (b) (1948). Plain- 
tiff contended that the United States was liable for negligence in the 
storing of the explosives under an Illinois statute passed subsequent 
to the cession of the said military reservation to the United States. 
Smith-Hurd Illinois Annotated Statutes Ch. 93 §§ 147, 148 (1939). 
The district court granted the United States’ motion for summary 
judgment, and the plaintiff appealed. Held, reversing and granting 
summary judgment for the plaintiff, that the United States was liable 
for negligence under the Illinois statute. Stewart v. United States, 
19 L.. W. 2124 (C. A. 7, 1950). 

The state of Illinois ceded the reservation and jurisdiction over it to 
the United States in 1887. Smith-Hurd Illinois Annotated Statutes 
Ch. 143 § 12. The statute fixing the standard of care in the storing of 
explosives, supra, was passed in 1939. The court held that the later 
statute was made applicable to Fort Sheridan by an act of Congress 
and cited the Federal Act of Feb. 1, 1928, 45 Srar. 54 (1928), 16 
U. S. C., § 457 (1946). The statute thus referred to provides that 
in action for death or personal injury in any place subject to the ex- 
clusive jurisdiction of the United States, within the exterior bound- 
aries of any state, such right of action shall exist as though the place 
were under the jurisdiction of the state and the rights of the parties 
shall be governed by the laws of the state. 

Where enforcement of a state statute would handicap efforts to 
carry out the plans of the United States, the state enactment must 
give way. See Stewart and Co. v. Sadrakula, 309 U. S. 94, 60 Sup. 
Ct. 431, 84 L. ed. 596 (1940). The court decided there was nothing 
to show that the Illinois statute on the storing of explosives would 
interfere with the carrying out of a national purpose or would handi- 
cap the United States in the proper performance of its plans for Fort 
Sheridan. 

The United States relied on the case of Murray v. Gerrick and Co., 
291 U.S. 315, 54 Sup. Ct. 432, 78 L. ed. 821 (1934), in support of 
its contention that the state statute was without application. The 
court held that the Murray case not only refuted the government’s 
contention but supported the position of the plaintiff. In the Murray 
case there was a suit for wrongful death which occurred in the Puget 
Sound Navy Yard. The Court there held that a state workmen’s 
compensation act passed after the cession of the Navy Yard to the 
United States was not made applicable to the Navy Yard by the Act 
of 1928, supra, because not an action at law, but that a state statute 
passed subsequent to the cession of the Navy Yard which vested the 
right to sue in the personal representative of the decedent was made 
applicable by the Act. 

The court in the principal case said that in view of the Murray case, 
if the cause of action in the instant situation had been against a pri- 
vate party, the state statute directing the manner of storing explosives 
would have been applicable by reason of the Act of 1928, supra. The 
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Federal Government, by the Tort Claims Act, supra, gave its consent 
to be sued where the United States, if a private person, would be 
liable to the claimant in accordance with the law of the place where 
the act or omission occurred. Thus the government is now in pre- 
cisely the same position as a private party in this type of action. 
Therefore, the court concluded that the Illinois statute providing the 
means to be employed for storing explosives was applicable to and 
binding upon the Federal Government. 

The rule is that where a state has ceded territory, and exclusive 
jurisdiction over it, to the United States, the state laws existing at 
the time of the cession which were not in conflict or inconsistent with 
the laws of the United States are incorporated into the laws of such 
territory. Stewart and Co. v. Sadrakula, supra; Chicago, Rock Is- 
land and Pacific Railway Co. v. McGlinn, 114 U. S. 542, 5 Sup. Ct. 
1005, 29 L. ed. 270 (1885). But it has been generally held that the 
state statutes passed subsequent to the cession of territory to the 
United States are inapplicable to the territory. James v. Dravo Con- 
tracting Co., 302 U. S. 134, 58 Sup. Ct. 208, 82 L. ed. 155 (1937) ; 
Standard Oil Co. v. California, 291 U.S. 242, 54 Sup. Ct. 381, 78 L. 
ed. 775 (1934) ; United States v. Unzeuta, 281 U. S. 138, 50 Sup. Ct. 
284, 74 L. ed. 761 (1930) ; Arlington Hotel Co. v. Fant, 278 U. S. 
439, 49 Sup. Ct. 227, 73 L. ed. 447 (1929). Consequently, in the 
absence of some congressional act granting effect to state statutes 
passed subsequent to the cession of territory to the United States, 
those statutes will be inapplicable to that territory. 

It has been said that action of this sort was taken by Congress with 
respect to injury or wrongful death in the form of the Act of 1928, 
supra. See Stewart and Co. v. Sadrakula, supra. The one case gen- 
erally cited as the authority holding that the Act of 1928 made subse- 
quent state laws applicable in the case of injury or wrongful death is 
Murray v. Gerrick and Co., supra. However, as has been seen, the 
Murray case held one subsequent state statute inapplicable to the 
territory as well as holding one subsequent state statute applicable. 
And the great majority of cases citing Murray v. Gerrick and Co. 
have relied on it in holding subsequent state statutes invalid to terri- 
tory ceded to the United States. Pound v. Gaulding, 237 Ala. 387, 
187 So. 468 (1939) ; Allen v. Industrial Accident Commission, 3 Cal. 
(2d) 214, 43 P. (2d) 787 (1935). Those cases which cite Murray 
v. Gerrick and Co. as the authority in holding subsequent state laws 
are applicable to government reservations have done so in dictum. 
See Kitchens v. Duffield, 83 Ohio App. 41, 76 N. E. (2d) 101 (1947) 
(where the state statute involved was passed prior to the cession of 
the territory) ; Capetola v. Barclay-White Co., 48 F. Supp. 797 (F. 
D. Pa. 1943), aff'd, 139 F. (2d) 556, Note (1943) 153 A. L. R. 
1050, cert. den., 321 U. S. 799, 64 Sup. Ct. 939, 88 L. ed. 1087 
(1944) (where a subsequent state law was made applicable by a dif- 
ferent federal act). 

Nevertheless, the court in the instant case was undoubtedly correct 
in its interpretation of the Murray case. Those cases which cite 
Murray v. Gerrick and Co., supra, in holding subsequent state stat- 
utes inapplicable to ceded territory have all involved state workmen’s 
compensation laws. Pound v. Gaulding, Allen v. Industrial Accident 
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Commission, both supra. The courts in those cases have all followed 
the distinction laid down in the Murray case, viz., that the Act of 1928 
did not adopt state compensation acts because the Act referred only 
to actions at law, whereas the state acts abolished actions at law for 
negligence and submitted a system whereby employers contribute to 
a fund to which the injured workmen must look for compensation. 

As to actions at law, however, such as was involved in the principal 
case, the Act of 1928 clearly provides that the laws of the state within 
whose boundaries the reservation is located shall govern. This means 
existing law as declared from time to time by the state. Murray v. 
Gerrick and Co., Kitchens v. Duffield, Capetola v. Barclay-W hite Co., 
all supra. 

The problem then arises as to whether the language of the Act 
creates an unconstitutional delegation of powers to the states. Article 
1, Section 8, Clause 17 of the Constitution expressly provides that 
Congress shall have exclusive power to legislate over these military 
reservations purchased with the consent of the state legislatures. It 
has been said that the assimilative crimes statute, 18 U. S. C., § 13 
(1948), which attempts the same thing as the Act of Feb. 1, 1928, 
supra, with respect to crimes, has been held constitutional as not an 
improper delegation of powers. Note (1950) 18 Geo. Wasu. L. 
Rev. 500. But the decided cases on the point are not conclusive, as 
they do not involve subsequent state statutes. Johnson v. Yellow Cab 
Transit Co., 321 U. S. 383, 64 Sup. Ct. 622, 88 L. ed. 814 (1944); 
Franklin v. United States, 216 U. S. 559, 30 Sup. Ct. 434, 54 L. ed. 
615 (1910). Nevertheless, it would seem that the action of Congress 
could very well be sanctioned as nothing more, in effect, than retro- 
cession to the state of jurisdiction over wrongful injury or death ac- 
tions. Retrocession has been effected for all purposes as to some fed- 
eral reservations. Los Alamos Retrocession Bill, Pub. L. 14, 81st 
Cong., Ist Sess. (1949). Furthermore, the Act of 1928 might also 
be upheld on the ground that Congress was merely removing an im- 
pediment to the exercise of state jurisdiction over an area which the 
state, but for its prior cession to the United States, would have un- 
questioned jurisdiction, following the reasoning laid down in Jn re 
Rahrer, 140 U. S. 545, 11 Sup. Ct. 865, 35 L. ed. 572 (1891). Thus 
it could be said that Congress by the Act of 1928 did not adopt state 
wrongful death statutes as “federal law,” but that the effect thereof 
was to free the state wrongful death laws from restraint on their 
enforcement theretofore existing by reason of exclusive federal juris- 
diction over ceded lands, as was held with regards to state workmen’s 
compensation laws. Capetola v. Barclay-White Co., supra. 

Although there are other solutions, it is generally felt that the wisest 
course for the United States to follow as to these federal islands is to 
pass federal statutes rendering applicable subsequent, as well as un- 
changed prior, state laws in all fields where there are no contradictory 
federal provisions. Otherwise, without constant legislative super- 
vision by the Congress, the civil law in these territories becomes static 
and fails to keep pace with the encompassing state. Note (1950) 18 
Gro. WasH. L. Rev. 500. The technical objections to this course 
have been noted supra. 

The holding of the court in the principal case seems correct in light 
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of the Act of 1928 and the decided cases. This case, together with 
Murray v. Gerrick and Co., supra, should serve as authoritative pre- 
cedent for the principle that state statutes dealing with injury or 
wrongful death passed subsequent to the cession of territory to the 
United States are applicable to that territory. E. F. S. 


CONSTITUTIONAL LAw—REGULATION oF LocaL MATTERS By 
STATES—BURDENING OF INTERSTATE COMMERCE.—Milk ordinance 
of Madison, Wisconsin, provides: 1. No milk shall be sold unless it 
has been pasteurized and bottled within a radius of five miles from 
the capital square. 2. Health department shall not be obligated to 
inspect and issue permits if farms are located more than twenty-five 
miles from the capital square. Plaintiff, distributor of milk in IIli- 
nois and Wisconsin, was denied license to sell milk in Madison be- 
cause its pasteurization plants, which were in Chicago, and the farms, 
from which it procured milk, were beyond the prescribed limits. 
Plaintiff contended that the ordinance was an unreasonable burden 
on interstate commerce because the inspection of the pasteurization 
plants and farms by the Chicago Health Department and the spot 
checks made by the United States Public Health Service were ade- 
quate protection for the inhabitants of the municipality. Defendant 
argued that the regulation was reasonable in that the inspections were 
insufficient to insure a high quality product, and that inspection by 
Madison officials in Chicago was impossible because of the prohibitive 
cost. The Supreme Court of Wisconsin held the five mile restriction 
valid as a reasonable exercise of the police power of the city, and not 
a trade barrier in conflict with the commerce clause of the Federal 
Constitution. Dean Milk Co. v. City of Madison, 257 Wis. 308, 43 
N. W. (2d) 480 (1950). On appeal to the Supreme Court of the 
United States, held, three justices dissenting, regulation was invalid 
as an unreasonable burden on interstate commerce. Oct. Term, 1950, 
January 15, 1951. 

In determining constitutionality of state regulations affecting inter- 
state commerce, the Supreme Court of the United States has held that 
the commerce clause sometimes prohibits and sometimes sanctions 
state regulations depending upon the need for national uniformity or 
diversity of regulation of a given subject. Cooley v. Board of Ward- 
ens, 12 How. 299, 13 L. ed. 996 (U. S. 1851). If Congress, as in the 
case at hand, has not legislated on the subject, the test to be applied 
is the reasonableness of state regulation as determined by balancing 
national and local interests. Duckworth v. Arkansas, 314 U. S. 390, 
62 Sup. Ct. 311, 86 L. ed. 294 (1941); South Carolina Highway 
Dep’t. v. Barnwell Bros., Inc., 303 U. S. 177, 58 Sup. Ct. 510, 82 
L. ed. 734 (1938) ; see also Di Santo v. Pennsylvania, 273 U. S. 34, 
47 Sup. Ct. 267, 71 L. ed. 524 (1926) (dissenting opinion). The 
power of the Federal Government to regulate interstate commerce 
does not prevent reasonable local regulation adopted for the purpose 
of protecting the public health, Clason v. Indiana, 306 U. S. 439, 59 
Sup. Ct. 609, 83 L. ed. 858 (1939) ; Lake Shore and M. S. Ry. Co. 
v. Ohio, 173 U. S. 285, 19 Sup. Ct. 465, 43 L. ed. 702 (1899), but 
such regulations must be necessary and not pass beyond the bounds 
of what is reasonable for the proper exercise of local powers. 
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In upholding the reasonableness of the regulation, the Wisconsin 
Court relied upon the fact that milk was a very perishable product 
and that frequent inspection of plants and farms was necessary to 
insure adequate consumer protection. The court stated that a gov- 
ernmental unit is not forced to rely on inspections by another govern- 
mental unit unless required by some higher authority. In evaluating 
this reasoning it should be remembered that the plaintiff’s pasteuriza- 
tion plants were inspected by the Chicago Board of Health and spot 
checks were made by the United States Public Health Service to in- 
sure that Chicago’s standards for fluid milk and for the production 
and processing thereof met the standards provided by Section 11, 
United States Model Milk Ordinance, United States Public Health 
Service, Public Health Bulletin 220. Moreover, it should be noted 
that the growth of the technological arts has greatly increased the 
purity of milk, and that refrigerated railway cars and trucks enable 
the distributor to transfer milk long distances without injuring its 
quality so that adequate inspection at the source would seem a suf- 
ficient guarantee of purity at the market place even though the source 
and market place are in different states. 

It has long been recognized that a local regulation may require 
local officials to inspect incoming food products, Asbell v. Kansas, 209 
U. S. 251, 28 Sup. Ct. 485, 52 L. ed. 778 (1908), and a state may 
require certification by an official of another state that livestock is 
free from disease before permitting it to enter into the state. Mintz 
v. Baldwin, 289 U. S. 346, 53 Sup. Ct. 611, 77 L. ed. 1245 (1933). 
That such inspection results in the exclusion from the state of un- 
healthy livestock is no bar to its validity because such exclusion is 
necessary for adequate public health protection. 

Although the Supreme Court has ruled that a state may prevent 
importation of specific items of food, its embargo may not apply to 
the food in its entirety, excluding pure as well as impure items. 
Schollenberger v. Pennsylvania, 171 U. S. 1, 18 Sup. Ct. 757, 43 L. 
ed. 49 (1898) ; Minnesota v. Barber, 136 U. S. 313, 10 Sup. Ct. 862, 
34 L. ed. 455 (1890); Railroad Co. v. Husen, 95 U. S. 465, 24 L. 
ed. 527 (1877). These cases indicate that a blanket prohibition of 
pure and impure food, as in the instant case, is clearly unreasonable. 
The doctrine of Smith v. St. Louis and Southwestern Railway Com- 
pany, 181 U. S. 248, 21 Sup. Ct. 603, 45 L. ed. 847 (1900), that a 
state may exclude the importation of all livestock from another state 
in which a serious livestock epidemic has arisen, would seem to form 
only an apparent exception to the above rule, because reasonable pro- 
tection of the public health in this situation would require exclusion 
of the whole class rather than only those items known to be diseased. 

Purported health measures which are in fact for the purpose of 
protecting local economic interests have consistently been declared 
invalid. Hood and Sons, Inc. v. Du Mond, 336 U. S. 525, 69 Sup. 
Ct. 657, 93 L. ed. 865 (1948); Baldwin v. Seelig, 294 U. S. 511, 
55 Sup. Ct. 497, 79 L. ed. 1032 (1935); Brimmer v. Rebman, 138 
U. S. 78, 11 Sup. Ct. 213, 34 L. ed. 862 (1891); Miller v. Williams, 
12 F. Supp. 236 (Md. 1935) (municipal ordinance prohibiting sale 
of ice cream not produced within fifty miles of the city, held, burden 
on interstate commerce). Therefore, little weight should be given 
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the fact that the Madison, Wisconsin, area is one of the greatest milk 
producing areas in the country, and produces annually much more 
milk than is consumed in Madison. It should also be noted that the 
effect of the ordinance is to give an important protective advantage 
to local processing plants. 

Technological improvements in the purification and inspection of 
milk, and inspection by a great metropolis, whose inspections are 
rated by the United States Public Health Service, would seem to be 
an adequate guarantee of a wholesome product at the place of pas- 
teurization. Swift transportation in refrigerated vehicles should as- 
sure that the product, when sold in Madison, will be as pure and 
wholesome as when inspected in Chicago, Also, Madison officials 
might inspect the plants in Chicago at the expense of importing pro- 
ducers and processors. Therefore, the regulation, excluding as it 
does all milk not pasteurized within a five-mile limit, without regard 
to the safeguards imposed at the place of pasteurization and factors 
insuring no change in the quality of the milk between the place of 
pasteurization and the place of sale, appears not to have a reasonable 
relation to the protection of public health. The importance of the 
instant case becomes apparent when it is realized that the situation 
involved has many counterparts throughout the United States. More- 
over, the principles governing the case are not unique to the dairy 
industry, but are equally applicable to many other food industries so 
that a decision upholding a blanket exclusion of milk from interstate 
commerce could be applied to fish, vegetables, fruit, and other prod- 
ucts too many and diverse to enumerate. W. P. McC. 


FEDERAL PrRocEDURE—REMOVAL—REMAND TO STATE CourT— 
ELIMINATION OF FEDERAL QUESTION FROM COMPLAINT.—Plaintiff 
sued in a Maryland state court to enjoin a plan of corporate reorgani- 
zation, alleging that it was unfair and fraudulent and violative of 
corporation law of Maryland and of the provisions of the Investment 
Company Act of 1940, 54 Srar. 844 (1940), 15 U.S. C., § 80a et seq. 
(1946). Defendant removed to the federal district court on the 
ground that a federal question was involved, 28 U. S. C. Supp. ITI, 
§ 1441(b) (1950) ; whereupon plaintiff amended his complaint omit- 
ting any reference to any rights under federal statutes, and filed a 
petition for remand which was refused. The district court proceeded 
with the case and dismissed on the ground that the reorganization 
plan was not fraudulent or violative of the corporation law of Mary- 
land. Brown v. Eastern States Corp., 86 F. Supp. 887 (Md. 1949). 
Held, that the case was properly removed to the federal court and 
though there was some conflict in the decisions under the provision 
of the old Judicial Code relating to remand, 36 Star. 1098 (1911) 
§ 37, 28 U. S. C., §80 (1946), under the revised language of the 
remand provision, 28 U. S. C. Supp. III, § 1447(c) (1950), the fact 
that the plaintiff subsequently amended his complaint in an attempt 
to eliminate the federal question did not make remand proper. Brown 
v. Eastern States Corp., 181 F. (2d) 26 (C. A. 4th, 1950), cert. den., 
71 Sup. Ct. 88 (1950). 

The original complaint asserted that rights of the plaintiff under 
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federal statutes had been invaded; and this was sufficient to vest 
jurisdiction in the federal courts, 54 Srat. 844 (1940), 15 U.S. C., 
§ 80a—43 (1946). The case was properly removable, therefore, to 
the federal court, 28 U. S. C. Supp. III, § 1441(b) (1950). The 
provision of the old Judicial Code relating to remand, 36 Star. 1098 
(1911) § 37,28 U.S. C., § 80 (1946) provided that “if in any suit... 
removed from a state court ... it shall appear .. . at any time . 
that such suit does not really and substantially involve a dispute or 
controversy properly within the jurisdiction of said district court, ... 
the said district court shall proceed no further therein, but shall . 
remand it to the court from which it was removed.” Did the phrase 
“at any time” refer merely to the disclosure at a late stage that juris- 
diction was lacking at the outset ; or did it also comprehend a change 
in conditions after commencement of an action whereby the facts 
giving rise to jurisdiction were no longer present? 

Removability of a case to the federal court is determined by the 
condition of the case when the petition for removal is filed, Pullman 
Co. v. Jenkins, 305 U. S. 534, 59 Sup. Ct. 347, 83 L. ed. 334 (1939). 
Where a case has been properly removed, jurisdiction will not be 
divested by a change in the citizenship of a party, Morgan’s Heirs v. 
Morgan, 2 Wheat. 290, 4 L. ed. 242 (U. S. 1817), Lebensberger v. 
Scofield, 139 Fed. 380 (C. C. A. 6th, 1905) ; or by the substitution or 
addition of a party defendant, other than an indispensable party, Har- 
denbergh v. Ray, 151 U. S. 112, 14 Sup. Ct. 305, 38 L. ed. 93 (1894), 
Phelps v. Oak, 117 U. S. 236, 6 Sup. Ct. 714, 29 L. ed. 888 (1886) ; 
or by the addition or substitution of a party plaintiff, Stewart v. Dun- 
ham, 115 U.S. 61, 5 Sup. Ct. 1163, 29 L. ed. 329 (1885) (addition 
of plaintiff), cf., Adams Express Co. v. Denver & Rio Grande Ry., 
16 Fed. 712 (C. C. Colo. 1883) ; Hood ex rel. North Carolina Bank 
& Trust Co. v. Bell, 84 F. (2d) 136 (C. C. A. 4th, 1936), (substitu- 
tion of plaintiff), contra, Pittsburgh & E. N. Ry. v. Fiske, 178 Fed. 
66 (C. C. A. 3d, 1910) ; or by the reduction of the amount in con- 
troversy to a sum less than that necessary for the acquisition of juris- 
diction, St. Paul Mercury Indemnity Co. v. Red Cab Co., 303 U. S. 
283, 58 Sup. Ct. 586, 82 L. ed. 845 (1938) ; Kirby v. American Soda 
Fountain Co., 194 U. S. 141, 24 Sup. Ct. 619, 48 L. ed. 911 (1904) ; 
Kanouse v. Martin, 45 How. 198, 14 L. ed. 660 (U. S. 1852). 

Jurisdiction will be divested by the substitution or addition of an 
indispensable party, Fryer v. Weakley, 261 Fed. 509 (C. C. A. 8th, 
1919), Barker v. Eastman, 206 Fed. 865 (C. C. A. Ist, 1913); and 
by the settlement or dismissal of a separable controversy, Torrence v. 
Shedd, 144 U. S. 527, 12 Sup. Ct. 726, 36 L. ed. 528 (1892) ; Texas 
Transportation Co. v. Seeligson, 122 U. S. 519, 7 Sup. Ct. 1261, 30 
L. ed. 1150 (1887). The Court speaking obiter in the St. Paul Mer- 
cury Indemnity Co. case, supra, noted that the decision in the Texas 
Transportation Co. case, supra, is still good law. 

There has been no Supreme Court adjudication on the problem of 
the voluntary elimination of the federal question. In Fischer v. Star 
Co., 227 Fed. 955 (S. D. N. Y. 1915), after an action for infringe- 
ment of a registered trade-mark was removed to a federal court, the 
plaintiff amended his bill, omitting all mention of infringement, and 
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alleged unfair competition. The court, following the Texas Transpor- 
tation Co. case, supra, remanded the case to the state court, stating 
that Section 37 of the Judicial Code required this action, and to do 
otherwise would impose an unnecessary burden on the court. See 
Schlesinger and Strasburger, Divestment of Federal Jurisdiction: A 
Trapdoor Section in the Judicial Code (1939) 39 Cor. L. Rev. 595, 
n, 17. But the failure to establish infringement of a copyright, the 
basis for federal jurisdiction, did not deprive the federal court of 
jurisdiction to determine the merits of the claim that the acts com- 
plained of also constituted unfair competition. Hurn v. Oursler, 289 
U. S. 238, 53 Sup. Ct. 586, 77 L. ed. 1148 (1933) ; cf., Daland v. 
Hewitt Soap Co., 27 F. Supp. 482 (S. D. N. Y. 1939). This 
jurisdictional doctrine was not applied in Bell v. Hood, 71 F. Supp. 
813 (S. D. Cal. 1947), and the cause was dismissed after the court 
determined that there was no federal cause of action; the court would 
not retain jurisdiction over a cause of action arising under state law. 
And the same result occurred when a plaintiff amended his complaint 
in the federal court after removal, omitting an allegation that assault 
and battery had resulted from the defendant’s conspiracy to violate the 
National Labor Relations Act, thereby reducing the action to one 
simply for damages for assault and battery, Solanics v. Republic Steel 
Corp., 34 F. Supp. 951 (N. D. Ohio 1940). The court, at p. 954, 
said that “the potentiality of originality is a condition precedent to 
removability, and . . . the case will be remanded or dismissed when- 
ever the potentiality of originality disappears.” 

The case which is the subject of this note was decided under 28 
U. S. C. Supp. III, § 1447(c) (1950) which provides that “if at any 
time before final judgment it appears that the case was removed 
improvidently and without jurisdiction, the district court shall remand 
the case... .” The court felt (without really discussing the point in 
detail) that the revised language removed all controversy as to 
whether the record as it stood at the time that the petition for removal 
was filed controlled the court’s action on the petition for remand, or 
whether subsequent events controlled. The Reviser’s Notes and 
other legislative history are lamentably silent. The Reviser’s Notes 
state that Section 1359 of Title 28 (provision regarding parties col- 
lusively joined or made) replaced Sections 41 and 80 in that the pro- 
visions for dismissal of an action not really and substantially involving 
a dispute or controversy within the jurisdiction of the district court 
were omitted as unnecessary; any court would dismiss a case not 
within its jurisdiction when its attention is drawn to the fact, or even 
on its own motion. Section 1447(c) was derived from Section 71 
and 80 which were rewritten to eliminate the cumbersome procedure 
of remand in that the petition for removal under Section 1446 will be 
filed in the federal court in the first instance and the right of removal 
is determined in that court before the petition is granted. Reviser’s 
Notes to 28 U. S. C. Supp. III, §§ 1389 and 1447(c) (1950). Sec- 


tion 1447(c) apparently eliminates the “subsequent events” basis of 
remand since it requires a remand only where “it appears that the 
case was removed improvidently and without jurisdiction ;” this being 
true, then the court in the instant case was correct when a literal 
interpretation of the section is made. 
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This would seem historically sound also, based on the Supreme 
Court’s adjudications treating the other possible causes of divestment 
of federal jurisdiction after removal from a state court, wherein it is 
seen that subsequent events do not control, except where a separable 
controversy is dismissed or settled. This superficial inconsistency is 
resolved by the Supreme Court in the St. Paul Mercury Indemnity 
Co. case, supra, wherein it is stated that the basis of federal jurisdic- 
tion failing when the separable controversy is dismissed, it is proper 
for the remaining parties who were involuntarily taken into the fed- 
eral court to have their case returned to the state court; but in the 
other type cases, if the plaintiff could, no matter how bona fide his 
original claim in the state court, amend his complaint so as to defeat 
the federal jurisdiction, “the defendant’s supposed statutory right of 
removal would be subject to the plaintiff's caprice.” 303 U. S. 294. 
This reasoning could just as well be applied to the case where the 
plaintiff amended his complaint and omitted the federal question, the 
only basis for the court’s jurisdiction ; and does not the Court’s hold- 
ing in the Hurn case, supra, offer an appropriate analogy? See 28 
U. S. C. Supp. III, § 1338(b) (1950) where the rule in the Hurn 
case seemingly has been codified; and Section 1441(c) giving the 
district court jurisdiction over a complaint which states a federal and 
non-federal cause of action, with discretion to remand the latter. 

Several factors may underlie the refusal to remand or dismiss be- 
cause of subsequent events. Judicial disfavor for dilatory tactics and 
dislike of waste attendant upon relitigation of issues leads to a gen- 
eral retention of jurisdiction once acquired. Bohnert v. Ben Hur Life 
Ass'n, 9 F. Supp. 471, 472 (S. D. Ill. 1935). Moreover, the desire 
to protect the privilege to sue or be sued in the federal courts seems 
to lead courts to frustrate the use of devices designed to defeat juris- 
diction, these changes being relatively easy and inexpensive to make. 
On the other hand, there is the concept that the federal courts are 
courts of limited jurisdiction, Yankwich, Some Jurisdictional Pitfalls 
in Diversity Cases, 2 F. R. D. 388 (1942); they do have overbur- 
dened dockets ; and that with the advent of Erie Railroad Co. v. Tomp- 
kins, 304 U. S. 64, 58 Sup. Ct. 817, 82 L. ed. 1188 (1938), many of 
the reasons for the desire to enter a federal court have been neutral- 
ized. But it is submitted that in the interests of rapid settlement of 
controversies, without patent unfairness, the rule of the subject case 
should be applied whenever a case has been properly removed to the 
federal court. S. Z. G. 


PATENTS—AN Exc.usive LICENSEE’s RicHt To Sue For IN- 
FRINGEMENT—PARTY AND VENUE RESTRICTIONS THEREON.—C, H. 
Hook, a resident of Pittsburgh, Pennsylvania, and H. S. Ackerman, 
a resident of New York, co-owners of a patent relating to heating 
boilers, entered into a contract whereby each agreed not to manufac- 
ture, use or sell the invention or license any interest thereunder with- 
out the consent of the other. Subsequently Hook and Ackerman as 
individuals entered into a contract with Hook & Ackerman, Inc., a 
corporation of Pennsylvania having its main place of business in 
Philadelphia, whereby the corporation acquired an exclusive license 
with the express right to sue in its own name for infringement. 
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Hook and one Miller, also a resident of Pittsburgh, brought a 
declaratory judgment action against the corporation alleging that the 
defendant had been asserting that the boilers manufactured and sold 
by the plaintiffs infringed the license rights of the corporation, and 
seeking a declaration of non-infringement and an injunction. De- 
fendant filed an answer, a counterclaim, a cross-complaint and a third 
party complaint against Ackerman, together seeking an adjudication 
of infringement, an accounting of royalties, profits and damages, and 
relief with respect to alleged unfair competition as well as construc- 
tion of outstanding agreements. Both plaintiff and defendant moved, 
inter alia, for dismissal of the opposing action on the grounds that 
Ackerman, who was without the jurisdiction of the court, was an 
indispensable party. Held, both motions granted. Hook v. Hook & 
Ackerman, Inc., 89 F. Supp. 238, 85 U. S. P. Q. 372 (E. D. Pa. 
1950). 

In reaching that result the court used the following rationale: in 
a declaratory judgment action, the requirements as to necessary par- 
ties are the same as in an infringement suit with the positions re- 
versed. Bendix Aviation Corp. v. Kury, 88 F. Supp. 243, 84 U. S. 
P. Q. 189 (E. D. N. Y. 1950). An exclusive licensee may sue for 
an infringement of his exclusive right but the owner of the patent is 
an indispensable party to the suit. Deitel v. Chisholm, 42 F. (2d) 
172, 6 U. S. P. Q. 251, (C. C. A. 2d, 1930) ; Western Elec. Co. v. 
Pacent Reproducer Corp., 42 F. (2d) 116 (C. C. A. 2d, 1930), cert. 
den., 282 U. S. 873, 51 Sup. Ct. 78, 75 L. ed. 771 (1930). The exclu- 
sive licensee may join the owner of the patent involuntarily as a party 
plaintiff if he declines to join willingly. Independent Wireless Co. v. 
Radio Corp. of America, 269 U. S. 459, 46 Sup. Ct. 166, 70 L. ed. 
357 (1926). It is unnecessary to join a co-owner of the patent as 
a defendant where the co-owner is the plaintiff. Deitel v. Chisholm, 
supra. Under Rev. Star. (1875) § 4919, 35 U. S. C., $67 (1946), 
the owner of a patent is an indispensable party to such suit even 
though it is for the licensee’s use. Paper Bag Cases, 105 U. S. 766, 
771, 26 L. ed. 959 (1881) ; Maguire Industries v. Harrington & Rich- 
ardson Arms Co., 79 F. Supp. 81, 84, 78 U. S. P. Q. 278 (Mass. 
1948) ; Wedge v. Waynesboro Nurseries, 31 F. Supp. 638, 645, 44 
U. S. P. QO. 683 (Va. 1940) ; 3 WALKER ON PaTEntTs, (Deller’s Ed., 
1937) § 431. This requirement appertains not only to infringement 
suits in which equitable relief only is sought, but also to actions for 
damages. Independent Wireless Co. v. Radio Corp. of America, 
supra. Ackerman, however, had not been joined as a party, either as 
defendant or plaintiff, but even if he were joined as a defendant this 
court would not have venue jurisdiction. Title 28, U. S. C. Supp. 
III, § 1391(b) 1950 determines the venue in a declaratory judgment 
action for non-infringement. Crosley Corp. v. Westinghouse Elec. & 
Mfg. Co., 130 F. (2d) 474, 54 U. S. P. QO. 291, (C. C. A. 3d, 1942), 
cert. den., 317 U. S. 681, 63 Sup. Ct. 202, 87 L. ed. 546 (1942). It 
provides that an action may be brought “only in the judicial district 
where all defendants reside.”” Ackerman resides in New York and it 
would be impossible to get personal jurisdiction over him. The court 
then held that the motion to dismiss the counterclaim and cross-com- 
plaint also must be granted for lack of an indispensable party, that 





RECENT CASES 359 


the relief requested as to the alleged contract agreements and unfair 
competition presented claims cognizable only under diversity of citi- . 
zenship jurisdiction which is lacking here, and that the third party 
complaint must also be dismissed as the court cannot obtain jurisdic- 
tion over Ackerman. 

Under this decision it is an inescapable conclusion that the exclu- 
sive licensee would be denied any direct means of relief against in- 
fringement of his license rights without the appearance of all co- 
owners of the patent as either parties defendant or plaintiff and would 
thus be forced to rely on the license contract with the co-owners as 
his only source of redress. 

To sustain jurisdiction of the complaint in the first instance it was 
necessary that the court be convinced that an actual controversy ex- 
isted. Maryland Casualty Co. v. Pacific Coal & Oil Co., 312 U. S. 
270, 61 Sup. Ct. 510, 85 L. ed. 826 (1941). This would be so even 
though the question of jurisdiction had not been raised by either party. 
Foster D. Snell, Inc. v. Potters, 88 F. (2d) 611 (C. C. A. 2d, 1937). 
To do this the court would have been forced in this case to recognize 
an existing right in the exclusive licensee, alone, to sue for infringe- 
ment. Alamo Refining Co. v. Shell Development Co., 84 F. Supp. 
325, 81 U. S. P. Q. 461 (Del. 1948). The effect of the court’s deci- 
sion is to deny such right, even though the terms of the license con- 
tract purported to convey it to the licensee and the contract itself had 
not been put in issue. The rationale of the decision, however, has 
been directed to the lack of an indispensable party in lieu of to the 
lack of a justiciable controversy since the result so derived disposes 
of the entire controversy before the court. 

At the outset it should be noted that the court has used the terms 
“indispensable” and “necessary” with an apparent lack of distinction. 
A distinction has long been recognized. Independent Wireless Tel. 
Co. v. Radio Corp. of America, 269 U. S. 459, 46 Sup. Ct. 166, 70 L. 
ed. 481 (1926) ; Commonwealth Trust Co. of Pittsburgh v. Smith, 
266 U. S. 152, 45 Sup. Ct. 26, 69 L. ed. 219 (1925) ; Minnesota v. 
Northern Securities Co., 184 U. S. 199, 22 Sup. Ct. 308, 46 L. ed. 
499 (1902); Note (1941) 29 Cauir. L. Rev. 731. But an exact 
classification of the exclusive licensee as either an indispensable or 
necessary party to any action under the patent right has been much 
confused by the late distinction between actions at law and suits in 
equity. Note (1940) 9 Gro. Wasu. L. Rev. 75. Formerly, (a) in 
an action at law by the exclusive licensee, the patent owner was an 
indispensable party since he held the legal title. Crown Die & Tool 
Co. v. Nye Tool & Machine Works, 261 U. S. 24, 43 Sup. Ct. 254, 67 
L. ed. 516 (1923) ; Root v. Railway Co., 105 U. S. 189, 26 L. ed. 975 
(1882) ; Littlefield v. Perry, 21 Wall. 205, 223, 22 L. ed. 577 (U. S. 
1875); (b) in an action at law by the patent owner, the exclusive 
licensee was not an indispensable party. United States v. General 
Elec. Co., 272 U. S. 476, 47 Sup. Ct. 192, 71 L. ed. 362 (1926) ; 
Fauber v. United States, 37 F. Supp. 415 (Ct. Cl. 1941); (c) ina 
suit in equity by either the owner or the exclusive licensee, the other 
was a necessary party. Independent Wireless Tel. Co. v. Radio Corp. 
of America, supra, and cases cited therein. 

There is authority to the effect that an exclusive licensee may sue in 
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his own name for infringement. A. L. Smith Iron Co. v. Dickson, 
141 F. (2d) 3, 60 U. S. P. QO. 475 (C. C. A. 2d, 1944) ; The Duraloy 
Co. v. Carnegie-Illinois Steel Corp., 43 F. Supp. 291, 52 U. S. P. Q. 
238 (W. D. Pa. 1942). See Donaco Plastics Corp. v. Tray Ware, 
Inc., 87 U. S. P. Q. 29 (N. D. Ohio 1950). But this latter conclusion 
is usually founded on a fact situation outside of the license agreement. 
Bendix Aviation Corp v. Kury, supra (distinguishing A. L. Smith 
Iron Co. v. Dickson, supra, as being predicated upon an agency rela- 
tionship) ; Kenyon v. Automatic Instrument Co., 160 F. (2d) 878 
(C. C, A. 6th, 1947) (holding an exclusive license agreement to be an 
assignment in effect). 

Chief Justice Taft in announcing the equity rule in the Independent 
Wireless Tel. Co. case, supra, after a comprehensive review of the 
authorities, stated, at p. 472, ““We think the cases cited go beyond the 
defendant’s interpretation of them and do hold that, if there is no 
other way of securing justice to the exclusive licensee, the latter may 
make the owner without the jurisdiction a co-plaintiff without his 
consent in the bill against the infringer.” (Italics added.) This 
doctrine has generally been followed. Paul E. Hawkinson Co. v. Car- 
nell, 112 F. (2d) 396 (C. C. A. 3d, 1940) ; Nachod & U. S. Co. v. 
Automatic, 105 F. (2d) 981 (C. C. A. 2d, 1939) ; Wyman v. Mono- 
lith Portland Cement Co., 44 F. (2d) 328, 7 U.S. P.O. 94 (C.C.A. 
Oth, 1930) ; Deitel v. Chisholm, supra (which the court in the case 
under review had relied upon for a contrary doctrine) ; Security Ma- 
terials Co. v. Mixermobile Co., 72 F. Supp. 450, 75 U. S. P. Q. 58 
(S. D. Calif. 1947); Stuff v. La Budda Feed & Grain Co., 42 F. 
Supp. 493, 52 U. S. P. Q. 23 (E. D. Wis. 1941). See Donaco Plas- 
tics Corp. v. Tray Ware, Inc., supra; Hoffman v. Santly-Joy, Inc., 
51 F. Supp. 779, 58 U. S. P. Q. 537 (S. D. N. Y. 1943). Contra, 
Bendix Aviation Corp. v. Kury, supra; Woburn Degreasing Co. of 
New Jersey v. Spencer Kellog & Sons, Inc., 46 F. Supp. 959, 54 U. 
S. P. Q. 372 (W. D. N. Y. 1942). 

The holding of Ackerman to be indispensable is based on an analogy 
from decisions ruling that both the co-owners are indispensable parties 
to a suit for infringement brought by either. Hurd v. Sheffield Steel 
Corp., 181 F. (2d) 269 (C. A. 8th, 1950) ; Gibbs v. Emerson Elec. 
Mfg. Co., 29 F. Supp. 810, 43 U. S. P. QO. 76 (W. D. Mo. 1939) ; 
Rainbow Rubber Co. v. Holtile Mfg. Co., 20 F. Supp. 913 (Md. 
1937) ; the results of the Gibbs and Rainbow cases have been criti- 
cized. 3 Moore, Fep. Prac. (1940) pp. 2149, 2150. This same 
analogy was used in Bendix Aviation Corp. v. Kury, supra. 

The contrary result of holding the co-owner to be a necessary party 
only has been based on the reasoning that the licensor has an equi- 
table obligation to protect the licensee’s rights which may require the 
relinquishing of some privileges or rights he would normally possess 
as a litigant. Thus where the co-owner is allegedly trespassing the 
exclusive license, his usual right to protection from multiple suits has 
less equity than the licensee’s right to enjoy the monopoly, while the 
other co-owner’s equitable duty to protect the licensee outweighs his 
normal proprietary right to a choice of venue. Independent Wireless 
Tel. Co. v. Radio Corp. of America, supra; Wallace & Tiernan Co. 
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v. City of Syracuse, 36 F. (2d) 497 (N. Y. 1929) ; cf. Lathrop v. 
Rice & Adams Corp., 17 F. Supp. 622 (W. D. N. Y. 1936). 

Had the doctrine of the Independent Wireless case, supra, been 
followed, a substantial portion of the controversy in the case reviewed 
could have been settled. 

The venue restriction of Title 28, United States Code, Section 
1391 (b) applies to defendants only and would consequently fail to 
defeat the court’s jurisdiction of the counterclaim; the plaintiff hav- 
ing waived his venue privilege by bringing this action. General Elec. 
Co. v. Marvel Rare Metals Co., 287 U. S. 430, 53 Sup. Ct. 202, 77 
L. ed. 408 (1932) ; Leman v. Krentler-Arnold Hinge Last Co., 284 
U. S. 448, 454, 455, 52 Sup. Ct. 238, 76 L. ed. 389 (1932) ; Dewey 
& Almy Chem. Co. v. Johnson, 25 F. Supp. 1021 (E. D. N. Y. 1939). 

Nor would venue jurisdiction of the plaintiff’s declaratory judg- 
ment suit be defeated. Rule 19(b), Fed. R. Civ. Proc., United States 
v. Aetna Life Ins. Co., 46 F. Supp. 30 (Conn. 1942); Wyoga Gas & 
Oil Corp. v. Schrack, 29 F. Supp. 582 (M. D. Pa. 1939) ; Reviser’s 
Notes, Title 28, United States Code, section 1391; cf. Measurements 
Corp. v. Ferris Instrument Corp., 159 F. (2d) 590, 1947 A. M. C. 
194 (C. C. A. 3d, 1947), reversing 64 F. Supp. 80, 1945 A. M. C. 
1134 (N. J. 1946) ; Fluorescent Fabrics, Inc. v. Gantner & Mattern 
Co., 86 U. S. P. Q. 67 (S. D. Calif. 1950). 

It is submitted that the results of this decision and that of Bendix 
Aviation Corp. v. Kury, supra, are contrary to authority and should 
not be followed. For the consequent injustice flowing from such a 
result, see Ackerman v. Hook, 82 U.S. P. Q. 312 (motion to dis- 


miss), 83 U. S. P. Q. 300 (E. D. Pa. 1949), aff'd, 183 F. (2d) 11, 
86 U.S. P.O. 1 (CA. 3d, 1950). J. McD. 


ScHoots AND ScHoot Districts—Computsory EpucaTIoNn 
LAWS—EQUIVALENT EpucATION.—The father had removed his two 
children from the public school system. The children were taught 
during regular supervised hours by the mother, who held a degree in 
education and who had had some teaching experience. The New 
Jersey statute required either attendance at a public school, or at a 
day school with equivalent instruction, or equivalent instruction re- 
received elsewhere than at school. In a proceeding against the father 
for violating the statute, held, the instruction received by the chil- 
dren was not equivalent to that received in the public school system. 
Knox v. O’Brien, 7 N. J. Super. 608, 72 A. (2d) 389 (1950). 

The power of a state to enact a compulsory education law can no 
longer be doubted. Everson v. Board of Education, 330 U. S. 1, 7, 
67 Sup. Ct. 504, 91 L. ed. 711. The only limitation placed upon this 
power is that a state may not require that the children attend a public 
school. It must allow for alternatives. Pierce v. Society of the Sis- 
ters of the Holy Name of Jesus and Mary, 268 U. S. 510, 45 Sup. Ct. 
571, 69 L. ed. 1070. 

The situation of the principal case was first found in State v. Peter- 
man, 32 Ind. App. 665, 70 N. E. 550 (1904). The Indiana statute 
required attendance at a public, private or parochial school, but the 
child involved was receiving private instructions from, and at the home 
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of, a former public school teacher. The court held that this instruc- 
tion constituted a private school and that the number of students, or 
the place of instruction, was immaterial. Two months before the 
principal case, the Supreme Court of Illinois, in a similar fact situa- 
tion, held that private tutoring amounted to a private school where 
the parents could show that the child was receiving an adequate course 
of instruction in the proper branches of study. People v. Levisen, 404 
Ill. 574, 90 N. E. (2d) 213 (1950). There are other cases which 
have upheld the right of a parent to educate the child through private 
instruction, but these cases were not decided on the private school 
issue. Commonwealth v. Bey, 166 Pa. Super. 136, 70 A. (2d) 693 
(1950) ; Connell v. Board of School Directors of Kennett Township, 
356 Pa. 585, 52 A. (2d) 645 (1947) ; In re Richards, 255 App. Div. 
922,7 N. Y. S. (2d) 722 (1938) ; Wright v. State, 21 Okla. Cr. 430, 
209 Pac. 179 (1922); Bevan v. Shears, [1911] 2 K. B. 936, Ann. 
Cas. 1912A 370. The Pennsylvania statute in Commonwealth v. Bey, 
supra, had a provision in it allowing instruction by properly qualified 
private tutors. Connell v. Board of School Directors of Kennett 
Township, supra, was also governed by this statute, but the case con- 
cerned free transportation for those not attending public school. In 
re Richards, supra, was decided on the particular facts of the case, 
namely the distance from the school and the loneliness of the roads 
leading to the school. Wright v. State, supra, held in general terms 
that parents could educate a child as they wished, so long as it was in 
a fitting and proficient manner, and this was a question for the jury. 
The English court in Bevan v. Shears, supra, found that the tutor- 
ing was efficient and this was sufficient to meet the requirements of 
the statute. 

Only once has a court ruled specifically that such private instruc- 
tion does not amount to a private school. State v. Counort, 69 Wash. 
361, 124 Pac. 910, Note (1912) 41 L. R. A. (N. S.) 95. The court 
said that the statute meant a private school which is an institution 
similar to a public school but supported privately. It then left the 
entire question open for a change in the future by saying that a pri- 
vate school is to be determined from its purpose, intent and character. 
There are, however, other cases which have refused to allow private 
instruction as a substitute for public school attendance, but these were 
decided on other grounds. Rice v. Commonwealth, 188 Va. 224, 49 
S. E. (2d) 342 (1948) ; Stephens v. Bongart, 15 N. J. Misc. 80, 189 
Atl. 131 (1937) ; State v. Hoyt, 84 N. H. 38, 146 Atl. 170 (1929). 
In Rice v. Commonwealth, supra, the state statute required the pri- 
vate tutor or teacher to meet the qualifications prescribed by the State 
Board of Education. The children in this case were taught by their 
parents, and the court said that no matter how qualified the parents 
may be, the statute was violated where the parents were not approved 
by, and did not meet, the requirements of the State Board. The New 
Hampshire statute, in State v. Hoyt, supra, required attendance at a 
public school, or an approved private school. The court said it would 
be unreasonable to expect the state to inspect, approve and supervise 
units as small as those formed by private tutors. Stephens v. Bongart, 
supra, was decided on the peculiar facts of the case—lack of a planned 
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curriculum, improper materials and lack of qualifications in the par- 
ents. 

In the principal case, the court used three tests to determine if the 
O’Brien children were receiving equivalent education. The first test 
was the qualifications of the mother. The court expressed doubt 
about her qualifications because she had not taught for many years. 
The second was the standard of the teaching material. The court 
found this to be adequate. The third was whether the children re- 
ceived the full advantages supplied by the public schools. To this the 
court said no. The court based its entire decision on the fact that the 
children were denied free association with other children. The court 
felt that our modern society is such that its future citizens must learn 
how to associate amicably with one another while they are still chil- 
dren. 

The reasoning of this court shows a rather startling change in the 
theory of the courts as to the purposes of compulsory education stat- 
utes. Originally the courts felt that the great object behind the 
statutes was that children should be educated, not that they should be 
educated in any particular way. Commonwealth v. Roberts, 159 
Mass, 372, 34 N. E. 402 (1893). Stephens v. Bongart, supra, touched 
briefly on teaching children to live amidst the complexities of modern 
life, but did not enlarge on the theme. The question presents itself 
whether this New Jersey ruling will secure widespread acceptance or 
will prove to be a local doctrine only. 

It would be extremely difficult to find fault with the reasoning of 
the court in the principal case. Educators and social workers have 
said much the same thing for years. The child who learns to live and 
associate with others before he becomes old enough to develop preju- 
dices will make a better citizen. Under this court’s theory, though, a 
question might arise as to where the line should be drawn. As it now 
stands, the decision is confined to disapproval of home education, 
whether by a parent or by a hired tutor. If the rule of the principal 
case should be followed then private tutoring could no longer be a 
substitute for public school attendance. The test of association with 
other children, which is enjoyed by children at public schools, and at 
generally recognized private schools, would now serve as a barrier toa 
court’s construing a private teacher to be a private school, or to a 
finding that the instruction was efficient and equivalent to that re- 
ceived by public school students. In effect then, the compulsory 
education statutes, which now vary greatly in terms from state to 
state, would be construed to require attendance at public or private 
schools, and private schools would be defined as organizations with 
definite student bodies and facilities. L. J. S. 


TAXATION—FAMILY PARTNERSHIP—TRUusTS AS LIMITED Part- 
NERS.—Petitioner, an individual who was the principal stockholder 
and officer of an Illinois corporation, transferred some of his shares 
into four separate trusts for the benefit of his wife and three sons. 
Then the corporation was dissolved. The business was continued as 
a limited partnership in which the four trusts, contributing their un- 
divided shares in the assets of the former corporation, had an interest. 
As trustee of each trust, petitioner had broad powers of discretion. 
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The trustee could consent to a dissolution of the corporation, to a con- 
tinuation of the business as a co-partner, individually, or as a corpo- 
ration. Under the limited partnership agreement petitioner as gen- 
eral partner had complete control over the management of the busi- 
ness. The Commissioner determined a deficiency on the grounds that 
the transfer of the shares to the trusts was not a valid gift and that the 
trusts were not valid partners for federal income tax purposes. Held, 
with five judges dissenting, that the transfer of shares prior to liqui- 
dation was a valid gift and that the trusts were valid partners. Theo- 
dore D. Stern, no. 19703, Oct. 18, 1950 (15 T. C. No. 71). 

I. R. C. §3797(a) (2) definies a partnership as “a syndicate, group, 
pool, joint venture, or other unincorporated organization, through or 
by means of which any business, financial operation, or venture is 
carried on, and which is not, within the meaning of this title, a trust 
or estate or a corporation... .” § 29.3797-1 of Treasury Regulations 
111, does not restrict the term partnership to the common law mean- 
ing of partnerships but broadens the term to include groups not com- 
monly called partnerships. 

The holding of The Tax Court that trusts can be valid partners for 
federal income tax purposes is squarely contra to the holding in Han- 
son v. Birmingham, 92 F. Supp. 33 (N. D. Iowa 1950). Graven, J., 
in Hanson v. Birmingham, supra, held that a partnership to be valid 
for tax purposes must meet the factual tests and legal concepts of a 
common law partnership. As a support for his conclusion, he re- 
ferred to the concurring opinion in Commissioner v. Culbertson, 337 
U. S. 733, 69 Sup. Ct. 1210, 93 L. ed. 1659 (1949), of Frankfurter, 
J., that the meaning of the term partnership in § 3797(a)(2) must be 
found either in the law of a particular state or in the general law of 
partnerships. Although under § 161 a trust is an entity for federal 
income tax purposes, yet, that fact, according to Graven, J., would 
not add to the capacity of the trust to be a partner for tax purposes. 

In Hanson v. Birmingham, supra, five theoretical objections to 
validating a trust as a partner were noted: (1) that a non-personal 
element or a rem element was being placed into a personam relation- 
ship; (2) that a relationship cognizable mainly in equity was being 
fitted into a relationship at law; (3) that property held in a repre- 
sentative capacity, that is, trust property, was being put into property 
held in co-ownership, that is, partnership property ; (4) that one type 
of fiduciary relationship, trustee to beneficiary, was being superim- 
posed on top of another type of fiduciary relationship, partner to part- 
ner; (5) that a non-agency relationship was being fitted into a mutual 
agency relationship. 

In Hanson v. Birmingham, supra, a further objection was raised 
that the trust agreement may fail to spell out whether the trust or the 
trustee or the beneficiary is to be the partner. Under § 181 partners 
are liable in their individual capacities. The trust agreement in Han- 
son v. Birmingham, supra, expressly designated the trust itself as a 
separate entity to be a partner. In the instant case the partnership 
agreement included the trustee as a limited partner. 

Rarely have courts discussed the narrow point raised in Hanson v. 
Birmingham, supra, of the capacity of a trust or trustee or beneficiary 
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to be a partner. In Isaac W. Frank Trust of 1927, 44 B. T. A. 934 
(1941), the court stated that the section of the Revenue Act of 1932 
defining partnerships, embodying substantially the same language of 
§ 3797(a)(2), I. R. C., does not limit members of a partnership to 
individuals. District courts have charged juries that members of a 
family, including husband, wife and children, and a trustee for a mem- 
ber of the family may form a partnership recognized under the I. R. 
C. Fretwell v. Bowers, [72,685 P-H Fed. 1950 (E. D. S. C. 1950) ; 
Stanback v. Robertson, [72,486 P-H Fed. 1950 (M. D. N. C. 1949). 
The commissioner himself has recognized for tax purposes a trust as 
a partner. Ethel Holmshaw Fickert, Nos. 18878, 18883, Sept. 29, 
1950 (15 T. C. No. 50). 

Without discussing the ability of a trust to be a partner, cases on 
the partnership-trust arrangement have during the past decade turned 
on two concepts. One concept has been the application of Helvering 
v. Clifford, 309 U. S. 331, 60 Sup. Ct. 554, 84 L. ed. 788 (1940). 
The Clifford test has been to determine if a taxpayer, who as trustee 
had control and management of the trust estate, and, as general part- 
ner, control over partnership affairs, had changed his economic status. 
Losh v. Commissioner, 145 F. (2d) 456 (C. C. A. 10th, 1944) ; Arm- 
strong v. Commissioner, 143 F. (2d) 700 (C. C. A. 10th, 1944). A 
second concept has been the application of the doctrines of Commis- 
sioner v. Tower, 327 U. S. 280, 66 Sup. Ct. 532, 90 L. ed. 670 (1946) 
and Commissioner v. Culbertson, supra. Under the Tower doctrine, 
a trustee who contributed neither original capital nor services to the 
partnership was not a partner. Economos v. Commissioner, 167 F. 
(2d) 165 (C. C. A. 4th, 1948) ; contra, Thomas v. Feldman, 158 F. 
(2d) 488 (C. C. A. 5th, 1946). Where the parties do not actually 
intend in good faith and with a business purpose for the trust to join 
as a partner in the business, the trust, under the Culbertson doctrine, 
is not a valid partner. Herman Feldman, 14 T. C. 17 (1950) ; Stan- 
back v. Robertson, 183 F. (2d) 889 (C. A. 4th, 1950). 

The holding of the principal case that a trust can be a valid partner 
for tax purposes appears sound. Previous cases had not questioned 
the capacity of trusts to be partners, nor had the Commissioner in 
Ethel Holmshaw Fickert, supra, a later case than Hanson v. Birming- 
ham, supra. The validity of the gift by the taxpayer to the trust and 
the intent of the parties to deal with the trust as a partner, consider- 
ing all the circumstances under the Culbertson doctrine, should resolve 
the question. The fact that the partnership includes a trustee or a 
trust as a partner rather than individuals alone as partners should not 
determine the validity for tax purposes of the partnership-trust agree- 
ment. The substance of the transaction, not the form of the partner- 
ship, should control. H.1L.L. 
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“The publication of this volume was the idea of some kind friends 
at Cambridge and elsewhere, who considered that it was an appro- 
priate method of marking the eightieth birthday of the author.” Sir 
Cecil Hurst has devoted a long life to the development of international 
law. The majority of his activities have been in the practical field 
rather than as a theoretician. Accordingly, what he has written is 
worthy of special consideration. His long experience as Legal Ad- 
visor of the British Foreign Office, and later as a Judge and Presi- 
dent of the Permanent Court of International Justice at the Hague, 
afforded him an unusual opportunity to understand the realities of 
international law in action. 

Part One sets forth Sir Cecil’s Presidential Addresses before The 
Institute of International Law in 1937, and before the Grotius So- 
ciety in 1944. The latter address was devoted to “The Nature of 
International Law and the Reason Why It Is Binding on States.” 
He approaches this topic with a simplicity which is refreshingly free 
from dogmatic theory and misconception. 

Part Two is devoted to a republication of articles which appeared 
in the British Yearbook of International Law from 1921 to 1929. 
The topics which he illuminates in these articles are: “The Effect of 
War on Treaties,” “The Territoriality of Bays,” “Whose Is the Bed 
of the Sea?,” “State Succession in Matters of Tort,” “Wanted! An 
International Court of Piepowder,” “Nationality of Claims,” and 
“Diplomatic Immunities—Modern Developments.” The article, 
“Wanted! An International Court of Piepowder,” is particularly 
stimulating. It advocates the need of the international community for 
readily accessible International Courts to administer speedy, effective, 
and inexpensive justice for international pecuniary claims. 

Part Three presents a plea for the codification of International 
Law on new lines, and another address read before the Grotius So- 
ciety on “The Continental Shelf.” The first of these addresses should 
be read by all protagonists of the codification of International Law 
in order to temper their enthusiasm with the wisdom of experience. 

The concluding Part Four of this collection sets forth a course of 
lectures delivered at the Hague Academy of International Law in 
1926, on Diplomatic Immunity. A Table of Cases and an Index make 
the material in this volume readily accessible. 

A careful perusal of Sir Cecil’s collected papers on International 
Law is highly recommended to students, practitioners, and judges, 
who seek an understandable and realistic exposition. 


JAmeEs OLIVER Murpock.* 


* Professor of International Law, The George Washington University Law 


School. 
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